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PROCEEDINGS '• 
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HELD AT THE TOXAWAY INN 

LAKE TOXAWAY, N. C, 
July 5th. 6th. 7th. 1905. 



Wkdnbspay, July 6, 1905. 

The Seventh Annual Meeting of the North Carolina Bar 
Association convened at the Toxaway Inn, Toxaway, N. 0., 
Wednesday, July 5, 1906. 

In the absence of the Chairman of the Executive Com- 
mittee (Mr. Zeb V. Walser), Mr. Chas. W. Tillett, of the 
Charlotte Bar, was requested to call the meeting to order at 
9 o'clock p. m., which he did in the following words : 

Oentlemen of the Association^ and Ladies: 

In the absence of the Chairman of the Executive Com- 
mittee, it becomes my pleasant duty to call this Association 
to order. In doing so, I wish to say that the Executive. Com- 
mittee feel very much gratified because their choice of this 
beautiful little spot in the mountains as the place of the 
meeting has been approved. We felt some hesitancy in com- 
ing so far away from the center of the State, and find much 
gratification in having so large an attendance, especially of 
the ladies. In the absence of Mr. Victor S. Bryant, who was 
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••• ••• • 

to deliver the i;ft^pcJu^ to the address of welcome, a few 

words of respoftss^vill he said by our President (Mr. Kenan), 
which will hfe.3VKvered at the close of Mr. Toms' address. 

Mr. *GtarIes French Toms, of Hendersonville, then de- 
liveie9-.tW address of welcome, as follows: 

•.1*8^*6 the Appendix). 

V. • * 
••.^ •.•**The President, in responding to the address of welcome, 

\ ;*said: 

I congratulate you. Gentlemen of the Bar Association, in 
assembling in this the Seventh Annual Meeting of the North 
Carolina Bar Association, on the shores of beautiful Lake 
Toxaway, and I too am going to say, in the presence of my 
friend, Mr. Toms, whose compliment was so beautiful, that I 
thank these good ladies for their charming presence, for 
their aid and encouragement are always regarded as essen- 
tial to the promotion of any laudable undertaking. In be- 
half of the Bar Association, I thank you for your cordial 
greeting. I thank the gentlemen from the North, who were 
mentioned in your remarks as being instrumental in accom- 
plishing developments here that have increased our oppor- 
tunities for pleasure and profit in North Carolina. I again 
thank you heartily for the cordial greeting, and we promise, 
if the Bar Association shall meet in the eastern part of the 
State on the sea coast next year, that while our greeting to 
you will not be more cordial than yours to us, I assure you 
we willshow the members of the Association a bigger body of 
water than Lake Toxaway. 

The President's Address was then delivered by Mr. Thos. 
S. Kenan, of Ealeigh. 

(See the Appendix). 

Thb Pbesident. The Secretary will now announce the 
names of the gentlemen composing the two committees, which 
are required by the By-Laws to be appointed tonight. 

The Secretary announced the Conmiittee on Publication, 
as follows: O. F. Mason, of Dallas; T. W. Davis, of Wil- 
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mington ; A. B. Andrews, Jr., of Raleigh ; and the Committee 
on the Nomination of Officers, as follows : F. H. Busbee, of 
Raleigh; H. A. Foushee, of Durham; R. N. Hackett, of 
Wilkesboro; S. H. MacRae, of Fayetteville, and T. S. Rol- 
lins, of AsheviUe. 

The PBEsroENT. The report of the Executive Committee 
is next in order. 

Mr. Chas. W. Tillett, of Charlotte, read the report, which 
is as follows : 

(See the Report at the end of the Minutes). 

The President. If there is no objection, the report will 
be filed with the Secretary and considered as adopted. Next 
in order is the report of the Committee on Admissions. 

Mr. F. D. Winston, of Windsor, Chairman of the Com- 
mittee, made the following report: 

(See the Report at the end of the Minutes.) 

The President. If there is no objection to the report 
of the Committee, it will be taken as adopted. 

The President. The Secretary will read a communi- 
cation. 

The Secretary read letters from the Southern Bell Tele- 
phone and Telegraph Company and from the Toxaway Tele- 
phone Company, extending to the members of the Association 
the free use of their lines to all points in the State during the 
meetings. 

The President. The letters will be filed with the Sec- 
retary. 

Mr. W. S. O'B. Robinson, of Goldsboro. I think a vote 
of thanks should be tendered the Telephone Company for 
offering the use of the telephone and telegraph wires to the 
members of the Association and their families. 

The President. The gentleman from Wayne moves to 
thank the Telephone Company for their offer. Those in favor 
of that motion will say aye; those opposed, no. The ayes 
have it 
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Mtt. T. B. WoMACK^ of Raleigh. I have received from a 
former president of this Association a communication asking 
that the accompanying document, entitled "An Act for 
the Disbarment and Suspension of Attorneys at Law," should 
be presented to this Association, with the request that the 
Association refer it to the Committee on Legislation and 
Law Reform for their consideration. As the bill is long, I 
presume it could be printed in the records of this meeting, 
and need not be read now unless the Association desires that 
it should be read. It is also accompanied by this resolution. 
Accompanying this bill is a copy of the Alabama Statute, by 
Mr. Alexander London, now living in Birmingham, which 
was furnished by Mr. C. M. Busbee. 

Resolved, That the accompanying bill, entitled "An Act 
for the Disbarment and Suspension of Attorneys at Law," 
be referred to the Committee on Legislation and Law Re- 
form, with instructions to consider the same between now 
and the next annual session of this Association, and make 
report at the next annual session as to the advisability of 
asking remedial legislation in the premises of the next Gen- 
eral Assembly. 

(See the Bill at the end of the Minutes), 

The President. Is there any objection to the adoption 
of the document, with the accompanying resolution ? 

Me. F. H. Busbee, of Raleigh. I happen to know some- 
thing of the working of that statute in Alabama. I was in 
attendance upon the last meeting of the Alabama Bar Asso- 
ciation, and reports were made, showing that the statute was 
then being used and had worked very well. More than five 
charges in five cases had been preferred against Alabama 
lawyers. Three of them, in pursuance of the terms of 
the act, had resigned, had been allowed to resign and file 
their licenses with the Supreme Court, and charges were 
pending against two others, and reports were made by a 
number of the members of the Bar from all over the State 
that the working of the statute had been quite effective. Of 



Digitized by 



Google 



North Carolina Bar Association. 7 

course, it would probably need some amendment in North 
Carolina. I hope it will be referred to the Committee, ao 
that at the next meeting we will have a well-digested statute. 

The Pbesident. Without objection the resolution will 
be considered as adopted. 

The President. The Executive Committee have ar- 
ranged for tomorrow morning, after the address of Judge 
Pritchard, for memorials of the late Presidents of this Asso- 
ciation, Mr. H. C. Jones and Mr. C. F. Warren, when the 
Memorial Committee will make a report, and an opportunity 
will be offered to any of the members to make remarks upon 
the lives and characters of those two deceased members. The 
report of the Memorial Committee upon any other of the 
deceased members is now in order. 

M». Locke Cbaio, of Asheville. It has been the misfor- 
tune of this Association to lose some of its most worthy mem- 
bers and the Committee would beg tonight to present memo- 
rials of two of the deceased members. I will now ask the 
President to allow me to present a memorial of Mr. Samuel 
H. Reed. 

(See the Memorial at the end of the Minutes). 

I will ask Mr. Thos. W. Davis, of New Hanover, to pre- 
sent a sketch of Mr. John H. Gore, Jr., who has died since 
our last meeting. 

Mr. Davis here read memorial of Mr. Gore. 
(See the Memorial at the end of the Minutes). 

The President. The memorial submitted by the gentle- 
man from Buncombe, and the memorial by the gentleman 
from New Hanover will be sent to the Secretary's desk and 
reported in the proceedings. 

The Pbesident. I will notify the gentlemen of the 
Association that the By-Laws require that, if any one desires 
to offer a proposition to amend the By-Laws or Constitution, 
notice in writing must be given on the first day of the ses- 
sion. It must be given tonight. 
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Me. Chas. W. Tillett, of Charlotte. I was instructed by 
the Executive Committee to give notice of this amendment to 
Article five of the Constitution — ^that the President and Sec- 
retary of the Association shall be ex officio members of the 
Committee. 

Notice of Amendment to Constitution : That Art. V., Sec. 
1, of the Constitution, be amended by adding thereto the fol- 
lowing : And in addition thereto, the President and Secretary 
of the Association shall be ex officio members of the Exec- 
utive Committee. 

W. S. O'B. KOBINSON, 

E. C. Smith, 

C. W. TiLLETT. 

The Peesident. The matter will come up later in the 
session, notice having been given, according to the By-Laws. 

The Peesident. The Secretary will give notice to the 
Association of the order of proceedings for tomorrow. 

The Seceetaey. The Association will convene tomorrow 
morning at 10:30 o'clock. Judge Pritchard's address will 
be the principal feature of the morning session, followed by 
the memorials of our deceased Presidents. Tomorrow even- 
ing, at 8:30 o'clock, will be the Annual Address by Chief 
Justice Hill, of Arkansas. I will request the Auditing Com- 
mittee to meet with the Treasurer tomorrow morning in the 
Committee room, at 10 o'clock. 

The Seceetaey. I move that we adjourn till 10:30 
o'clock tomorrow morning. 

A Membee. I second the motion. 

The Peesident. It has been moved and seconded that 
the Association adjourn till 10 :30 o'clock tomorrow morning. 
All in favor of that motion will let it be known by saying 
aye. Those opposed, no. The ayes have it. 
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SECOND DAY— MoBNiNG Session. 

Thuesday, July 6, 1905. 

The Peesident. The Association will be in order; the 
House is ready to hear any matters which may be submitted. 

Me. S. V. Pickens, of Henderson, offers a resolution 
extending cordial greeting to the Press Association of North 
Carolina and Virginia in meeting at Asheville. 

The Peesident. You have iim motion of the gentleman 
from Henderson. Those in favor of the motion will let it 
be known by saying aye. The ayes have it, and the Secre- 
tary will wire our greetings to the Press Convention. 

The following reply was received : 

/. Crawford Biggs, Secretary North Carolina Bar Associa- 
tion, Toxaway, N. C. : 
North Carolina and Virginia Press Associations appre- 
ciate the courtesy of your telegram and gladly reciprocate 
the kindly sentiments therein contained, 

H. A. London, 
JosEPHus Daniels, 
P. K. Law, 

North Carolina. 

J. H. Lindsay, 

W. T. COPELAND, 

W. McDonald Lee, 

Virginia. 

Me. a. C. Aveey, of Morganton. If it is in order, I desire 
to say that last evening, when Judge Womack presented a 
bill that had been prepared by some one for the disbarment of 
members from the Bar, I thought, until the last moment, that 
it was his purpose to read it. While it is proposed that it 
be printed in the proceedings of the meeting, it will be a long 
time before those proceedings are printed, and many of us 
will overlook it. I think this is a matter that should be 
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brought before the Association now, so that we may be think- 
ing about it, and may be able to have the beniefit of any sug- 
gestions that may be submitted, and I move that the Secre- 
tary be requested to read it. 

The Peesident. It is highly important that that paper 
should be read to the Association ; the Secretary will read it 

The bill was here read by the Secretary. 

Me. Edmund Jones, of Lenoir. I desire to ask if the 
paper referred to by the gentleman from Burke in his re- 
marks just now is open for discussion. 

The President. The matter goes before the Comimittee 
on Law Eeform, and is not now before the House for dis- 
cussion. It was introduced last night and referred to the 
Committee to be discussed at the next meeting. All those 
matters will be looked into, and if the gentleman from Cald- 
well desires, he may give his views upon that matter to the 
Committee. 

Me. W. H. Caeeoll, of Burlington. If all the members 
of the Bar are in here, I would like to suggest that I think 
it would be a good matter to have that bill printed in the 
News and ObserveVj and also in the Charlotte Observer, so 
that we will not have to wait so long to see it 

The President. I don't think it should be limited to 
any certain papers. I think the Secretary will give the mat- 
ter proper attention. 

The President. Ladies and Grentlemen, I have the pleas- 
ure of introducing Hon. J. C. Pritchard, of North Carolina. 
His experience as a public man and his ability as a Judge 
of the Circuit Court of the United States, render his selec- 
tion a most appropriate one to speak to this body upon, "The 
Kelation of the Federal to the State Courts." 

Hon J. C. Pritchard here delivered his address. 

(See the Appendix). 

The President. The memorial upon the life of the late 
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Hamilton C. Jones, former President of this Association, 
will be read by Mr. Chas. W. Tillett, of Charlotte. 

Mr. Kope Elias, of Franklin. Before anything is done 
in reference to the memorial addresses, if I am in order, I 
move that the able and magnificent address, which has been 
so well presented to us by Judge Pritchard, be published, 
not only in the proceedings of the meeting, but that 200 extra 
copies may be printed for the benefit of those gentlemen who 
are not members of the Association. 

Mr. F. H. Busbee^ of Ealeigh. Do not our rules prescribe 
that the Committee on Publication shall have charge of mat- 
ters of that kind ? My impression is that the rule heretofore 
has been to leave such matters entirely to the Committee on 
Publication. I am heartily in favor of the suggestion of the 
gentleman from Macon, but it seems to me that it should be 
left to the Committee. 

Mr. Elias. If that be true, I wish to avail myself of this 
opportunity to call the attention of that Committee to the 
importance of the matter. 

Mr. Edmund Jones^ of Lenoir. I don't see what business 
we have getting up law books and literature for lawyers not 
members of this Association. 

The President. If there is no objection to the proposi- 
tion the matter will be referred to the Committee on Publi- 
cation, and if the funds of the Association are sufficient to 
justify it the 200 copies will be made, but if not — 

Mr. Elias. Then I ask for the benefit of that, and in 
order that the young men may have the benefit of the address, 
I will pay the deficit, if there be any. 

The Peesident. Mr. Tillett, from Charlotte, will now 
present the memorial on the life of the late H. C. Jones. 

Mr. Tillett here read the memorial. 

(See the Memorial at the end of the Minutes). 

The President. The memorial wiU be filed with the Sec- 
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retary. Are there any other reports from the Committee on 
Memorials ? 

Mb. W. S. O'B. Eobinson, of Goldsboro. In memory of 
a lawyer such as Col. Jones, I would say something, some- 
thing worthy, but I feel that any remarks that I may submit 
will fall far short of the subject and do him a great injustice. 
My acquaintance with him began but a few years ago. There 
was a difference in our ages, and the localities in which we 
lived were some distance apart. I remember when I came 
to the neighborhood in which he lived, his great kindness, 
the conduct of his cases there, his courtly manner, the sup- 
port that he gave to the Judge, and his examination of the 
witnesses. Ladies on the witness stand, confused and em- 
barrassed, he would put at ease at once, and the little child, 
even though the testimony would be against him, he would 
lead the child along the road of Truth so gently, so kindly. 
It makes me really think well of myself that I had engaged 
the attention* "of that courtly man, and I know that he felt 
kindly toward me. Therefore it is that I am loth to let this 
occasion pass, having the testimony of other witnesses to 
his work. He was, as has been well said by his splendid 
partner — ^that in itself is a compliment to Col. Jones, that 
he should have engaged the affectionate regard of my friend, 
Mr. Tillett — he was in truth and indeed, a man of courage 
and frankness and was possessed of all the good qualities that 
go to make a man. Let us hope that his matchless spirit now 
soars with the spirits of the just. 

Me. C. B. Watson, of Winston. I knew Col. Jones in- 
timately for more than a third of a century. For many 
years, on many occasions, we have sat together and discussed 
the life and incidents in the life of a country boy. I loved 
him as I love few men. Among all the men that I have 
known, he stood conspicuously out upon the first line of 
noble, brave, splendid men. That is all I can say of him, 
and that is all I can say of any man. 

Me. Lee S. Oveeman, of Salisbury. Among my first 
recollections is a visit, when about 6 years old, to the old 



Digitized by 



Google 



North Carolina Bar Association. 13 

colonial residence, about three miles from Salisbury, which 
gave an air of refinement, and such hospitality as I saw in 
that home I shall never forget. That was home. I looked 
upon Col. Jones, and I now look upon him, and the people 
of his native county look upon him, as the most gallant, and 
the knightliest and sweetest spirit that ever lived in our 
county. I remember him as a young man raising a com- 
pany to go to the front to fight for his country, and he was 
so loved by the people that they simply flocked to him. He 
was afterwards commandant of the 57th N. C. Regiment 
that held Gettysburg Heights and turned the left flank of the 
Yankee army. I remember him when he left to become a 
partner of his old friend, Gen. Johnson, and I want to say 
of him that he had more of the grace and courtesy of the "old 
school gentleman" than any man I have ever known. • He had 
virtue, and to virtue he added knowledge, and to knowledge 
brotherly kindness, and to brotherly kindness charity — for 
he loved all men and all men loved him, and we are told what 
shall be the reward of such a life. 

Mr. F. H. Busbee^ of Raleigh. I just cannot remain 
seated when the last public utterances are being made by the 
profession concerning Ham Jones. To those who did not 
know him, especially those from other States, the magniflcent 
eulogy prepared by Mr. Tillett would seem the language of 
the flatterer, and yet I venture to say that those who knew 
him best will thoroughly appreciate the fact that every ex- 
pression and every word speaks the language of simple truth. 
It was my fortune, as a boy, to know Col. Jones, who suc- 
ceeded my father as reporter of the decisions of the Su- 
preme Court, and from early manhood, though living in a 
different part of the State, from time to time I have been 
thrown in the company of Col. Jones in the practice of his 
profession. Of his courage it is hardly necessary to speak, 
not only upon the battlefield, but shown afterwards, when he 
took upon himself duties involving personal danger, in the 
troublesome days of reconstruction. His life was imperilled 
by the courageous stand which he took. When called by his 
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county to sit iu the Senate, he took prominent part in remov- 
ing from the Statute books of North Carolina the laws which 
had imposed oppressive burdens upon the State, and he was 
among the most diligent in the repeal of the tax legislation 
of 1871, which had been passed in the previous Legislature. 
But these are facts known to all of us, and the part of his 
character to which I desire to call especial attention, was his 
absolute, inherent loyalty to the profession of the law, and 
his uniform labor in keeping its spotless standards always to 
the front. Xo man felt scorn and detestation for those who, 
by their modes of practice, brought evils to the profession, 
more than he. And I would speak of his home life, his life 
among the brethren, tying them to him by bonds of steel — 
these are things that we do not care to wear our hearts upon 
our sleeves to show, nor to speak too frequently of. He was, 
taking him all in all, a high type of man. No man that has 
been a member of the profession in my day (a longer day 
than I like to admit), has done more to keep the standard of 
the profession of law at its highest than Hamilton C. Jones. 
May it be truly said of him: 

"Patriot, yet friend of Peace; 
To soul sincere, 
In action faithful, and 
In honor clear." 

There were further remarks upon the life of Col. Jones by 
Mr. S. W. Isler and others. 

Mb. Locke Ceaig^ of Asheville. Mr. E. S. Simmons, 
from Washington, has prepared the memorial of Mr. Chas. 
F. Warren, the next member of our Association to die. 

The Peesident. The Secretary will read the memorial 
on the life of Mr. Warren. 

(See the Memorial at the end of the Minutes.) 

Me. Kope Elias^ of Franklin. I would be untrue to my 
nature and disloyal to my friendship for Mr. Warren, were 
I not to contribute a few words to the honor of his memory. 
He served in the Legislature and on the Judiciary Commit- 
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tee, and in that capacity he was industrious, sagacious and 
watchful of all legislation which involved the interest of the 
entire people, and I desire to say here, that "no one knew 
him but to love him, and no one named him but to praise." 

Me. J. C. Mabtin, of Asheville. I did not know* Mr. 
Warren very well until within the last few years. I met 
him a number of times at the Association and served with 
him upon committees in connection with the Association 
work, and I also met him quite often in Ealeigh at the Su- 
preme Court. He frequently had cases at the foot of the 
docket, and when we would go down there from the West, it 
was my pleasure to meet him there at the Supreme Court 
room. There is one thing about his character as a lawyer 
which struck me, and which I think is worthy to be men- 
tioned. Mr. Warren was a very thorough student. He 
studied his cases very deeply. He made up his mind as to 
what the law of the case should be, and what was right, and, 
having made up his mind as to the right, he fought it out 
along those lines with the greatest perseverance of any 
man I ever knew. The little case of Balk v. Harris illus- 
trates his ability and energy. There was only $180 in- 
volved. Harris owed Epstein in Baltimore $180, and in 
Baltimore, Epstein sued Harris to recover the debt. Subse- 
quently Harris was sued in the North Carolina Courts, and 
the Supreme Court of North Carolina held that the judg- 
ment in the lower Court was correct and would prevent a 
recovery. I believe the Court first held that the Baltimore 
Court had no jurisdiction. Mr. Warren filed a petition to 
rehear, and then the Court delivered an opinion, and said 
that while the former decision was right, it was on the 
wrong ground, and, anyway, the judgment of the lower Court 
should stand and the plaintiff might recover. The case went 
back and was retried and the plaintiff recovered. It went 
again to the Supreme Court of North Carolina and was 
again affirmed. He then took the case to the Supreme Court 
of the United States — ^that little case for $180 — and the Su- 
preme Court of the United States decided in favor of Mr. 
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Warren, and established the rule, I believe the first case in 
the United States, that a debt may be attached in any State 
where the debtor may have been sued ; that it is not necessary 
for the garnishee to be domiciled in that State, and that prin- 
ciple of law is clearly settled in that decision. It is an es- 
tablished principle and one which the profession owes to the 
perseverance of Mr. Warren and to his ability to fight his 
case, and it is certainly a quality which the younger mem- 
bers of the Bar will do well to adopt. 

Mb. Theo. F. Davidson, of Asheville. Looking back over 
my professional career in this State, of nearly forty years, 
I recall two lawyers, two citizens, who have impressed me 
more than any other men with whom I ever came in contact, 
professionally, or otherwise, and who came nearer fulfilling 
my ideals of the lawyer, the citizen and the patriot than any 
two men I ever met. They were the late Chief Justice Smith 
and Mr. Warren, our deceased brother. Utterly unlike in 
many respects, yet, in some characteristics they were similar. 
In their conception of social and political duties they were 
almost entirely alike. In their indefatigable endeavor, pa- 
tience in mastery of detail, in the thoroughness of prepara- 
tion, and in their efforts to maintain a conclusion, they were 
of the same order and very much resembled each other. In 
their intercourse with men they were different. Judge Smith 
was more gentle, suave in his manner, while Oapt. Warren, 
not at all inconsiderate of the feeling or opinion of others, 
yet drove his conclusions like some engine or trip hammer. 
It happened that my first connection with Capt. Warren was 
one that threw us into almost violent action, and we sepa- 
rated, after that event, each with his spurs on, each in com- 
bative spirit, but I believe that event subsequently brought 
us nearer to each other. At any rate, it was my fortune to 
meet him often in the practice of our profession. It was 
still my greater fortune to meet him in the sweet relation of 
family and social life, and I take this occasion to say that in 
every one of those relations I found him ever true, honest, 
sincere, patriotic and noble. If I were to sum up his char- 
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acter and the virtues which he possessed, I would use the 
wotds, "nobility of character," for in my opinion he was 
the embodiment of this characteristic, and this Association 
can do nothing that can give it more pleasure than putting 
these memorials upon its records and in its archives. 

Mr. Locke Craig^ of Asheville. The Committee has a 
memorial of one of the other members of the Bar, that of Mr. 
W. A. Dunn, and, as Chairman of the Committee, I will 
ask that the memorial be presented by Judge MacRae. 

Mr. J. C. MacRae, of Chapel Hill, here read the memorial 
of William A. Dunn. 

(See the Memorial at the end of the Minutes.) 

The President. The memorial will be filed with the 
Secretary. 

Mr. F. D. Winston, of Windsor. As I am about the only 
member from the immediate part of the State in which he 
lived, I wish to say that I doubt that North Carolina ever 
produced a more careful, painstaking man than Capt War- 
ren. It took him longer to write a deed that it ever took any 
other lawyer who ever lived in this State, but when he wrote 
the deed there was nothing about it that was wanting. It was 
not the labor of indecision, it was not the labor of a want 
of preparation, but it was careful, painstaking, thoughtful, 
accurate work. In all the contests for twenty years that 
marked our watered section of the State, no man added 
more to our citizenship than did he. He was not what was 
known as a public man, but no man ever doubted his integrity 
of purpose and his interest. 

But my intention was not to add anything to what has been 
said about him, but to add a word of testimony to Mr. Dunn, 
whose memorial has just been read. In 1871, I went as a 
student to the Horner School. In the town of Weldon, I 
first made the acquaintance of Mr. Dunn, and in- half a year 
after that our relations in life were firmly set. We were 
roommates and bedfellows for more than two years, and 
friends for more than a generation. At school he gave evi- 
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dence of those traits which he exhibited in life more clearly 
than any man I was in school with. He was attentive to 
every duty, he was a truthful man, he wanted to do what 
was right, and even then he was more devoted to his father, 
his mother and brothers than anybody I was ever in school 
with. It is not singular that he should have been called upon 
to take the place of his father and stand in such a relation 
to his mother and sisters. His father died about the time he 
came to the Bar, and to the mother and several brothers and 
sisters, I think numbering 10 or 11, he has been the truest, 
most devoted, tender and loving guardian. Mr. Dunn was 
not a great lawyer, but a good lawyer. He was as persistent 
in his duty along the lines that he conceived to be right as 
any man I ever knew. He was as near uncompromising in 
his opinion as any man I ever knew. I must say I never 
knew him to be persistent in doing wrong. If he was persis- 
tent it was in the cause of education, in the cause of temper- 
ance, in the cause of the oppressed, and no man thought for 
a moment that he was ever actuated by anything but high 
motives. Small of stature, apparently not strong, he worked 
steadily on in his desire to live and defend his dear ones, to 
dignify the citizenship of the State and to add to the uplift- 
ing of the people. He was my friend, and I say these few 
words in memory of him, and state that no lawyer in North 
Carolina better deserved the good opinion of his brethren. 

Me. John E. Woodabd^ of Wilson. I cannot allow this 
occasion to pass without adding a few words in behalf of my 
departed friend, William A. Dunn. He was my classmate. 
We obtained license to practice law at the same time, 
we were elected to the Senate from the same district, 
we attended the Bar in the district for years. I knew him 
well and I appreciate the noble qualities mentioned in the 
tribute paid to him by this Association. If I had to name any 
distinguishing trait of our departed brother it would be his 
earnestness and the zeal wtih which he espoused any cause 
which he undertook. In manner he was earnest and sincere. 
In politics he was a partisan, but amid the perils of life, 
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W. A. Dunn wore the white flower of a spotless life. I love 
his memory, not only for the memory which he has left with 
me, but for the interest he took in every young man who has 
come to the Bar of North Carolina. 

The President. The Secretary will now submit his re- 
port. 

(See the Report at the end of the Minutes.) 

The President. The report will be received and re- 
corded. 

Mr. F. D. Winston, of Windsor. I see, Mr. President, 
some members of the Bar from the great State of Pennsyl- 
vania, and I move that the courtesy of this body be extended 
to them. 

A Member. I make the same motion in regard to the 
gentleman from Richmond. 

A Member. And also in regard to the gentleman from 
South Carolina. And we are informed that there are prob- 
ably others whose names we do not know. 

The President. It has been moved and seconded that 
the courtesy of this body be extended to the visiting attor- 
neys, and I now extend to them that courtesy and assure 
them a hearty welcome on behalf of the members of the 
North Carolina Bar Association. 

A Member. I would like to inquire as to the resolution 
in regard to the laws concerning married women, if it was 
not postponed as a matter to come up at this meeting. 

The Seoretajby. The matter was postponed indefinitely. . 
The Secretary was in favor of the proposition and made a 
speech to that effect, and I believe we did get together, four 
or five of us, and reconsidered and postponed it until this 
meeting, but since that time the Legislature has taken the 
matter up and refused to do anything with it. 

Mr. a. a. Hicks, of Oxford. Mr. President, there are 
so many pretty things for us to see here that I move that the 
matter be postponed indefinitely. 
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The Peesident. Those in favor of the motion will say 
aye, those opposed, no. The noes have it. 

Mb. E. J. Justice^ of Greensboro. Mr. President, one or 
two matters have occurred to me that I want to submit to 
the Association. I prefer to do it through a committee, for 
the reason that I have not deliberated about them sufficiently 
to form a conclusion in my own mind as to what is best to 
be done. I want, if it is in order, to call a special committee 
to take the matters under consideration. I would like to 
inquire of the President if a resolution providing for a 
special committee would be in order at this point. I have 
drafted the resolution roughly and will read it and submit it 
to the Secretary later. 

Resolved, That a Committee of three members of the 
Xorth Carolina Bar Association be appointed by the Presi- 
dent to report at the present meeting of the Association 
whether in their opinion some steps cannot be taken to render 
more efficient the Association, and among other things to 
consider the question of paying a salary to the Chairmen of 
some of the important Committees. 

I offer that resolution, Mr. Chairman, because I feel that 
the Bar Association is not measuring up to its full oppor- 
tunities for usefulness. There have been suggestions made 
by several Presidents of the Association, in their annual ad- 
dresses, that it seems to me ought to have received more 
serious attention and consideration than has been given to 
them, and there are duties imposed by the Constitution and 
By-Laws upon certain committees which have not been per- 
formed as efficiently as I think they should have been, and 
in saying that, I do not mean to be understood as criticizing 
any of the gentlemen who have been on those committees. 
It is quite likely that I have been on some of them myself 
and have neglected my duties, as I think others have done. 
Some of those duties are disagreeable; some require labor 
and investigation. Those that have been disagreeable have 
not been performed because we dislike to do anything that 
affects a brother lawyer. Many have not been performed be- 
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cause they are laborious. This Association does not need 
to go out in search of something to do. There are many 
things which are required to be done, and if we do not die, 
Mr. President, of the dry rot, and die early, notwithstanding 
we have done many good things, some of which our eflScient 
Secretary has called to our attention, it seems to me that we 
must come more nearly to measuring up to our opportunities 
for work. I do not know whether it is practicable or not, 
but I should like for the President to impress upon the 
Chairman of the Committee on Grievances the importance 
and the responsibility of this matter, that that responsibility 
is with him, and to make him feel the same duty to this Bar 
Association as he feels to a client who has entrusted his suit 
to him. Unless that can be done, unless the Chairman of 
those Committees can be made to manage these things, they 
will forget, perhaps, that they are Chairmen, or, the Chair- 
man, perhaps, is not here, but, if here, he prepares his report 
after he arrives and it amounts practically to nothing. Hav- 
ing these views, and having an interest in the Association and 
in the opportunity for doing good that is presented to us, 
I think that we ought not to come here and enjoy the beauties 
of this place and perform our duties with regard to the 
memorials of our departed brothers and go away. If we 
Gome here seeking merely pleasure, why the members will 
understand that it is for pleasure and will seek it elsewhere 
throughout the State. 

The President. Those in favor of that resolution will 
say aye; those opposed, no. The ayes have it. 

Mb. Pickens, of Henderson. I wish to inquire if there 
will be a session this afternoon? 

The President. That will be determined later during 
the present sitting. 

Mr. E. J. Justice^ of Guilford. I move that the Com- 
mittee on Legislation and Law Reform be required to take 
some action looking to the early publication of the public 
and private laws of the Legislature of North Carolina, and 
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report its conclusions back to this Association at its next 
annual meeting. 

Me. K. N. Haokett, of Wilkesboro. I wish to say that 
the law provides that the Acts shall be printed in sixty days 
after the close of the Legislature. The law has never been 
executed in that regard. The Committee of the Bar Associa- 
tion can, perhaps^ jump on the officials and get them to 
jump on the printers and in that way get the books out 
earlier. 

The Secretary. I have had recently some trouble with 
the public printer. Occupying the official position of Re- 
porter that I do, I am called almost constantly to deal with 
the public printer. I want the profession of the State to 
know where the blame lies in the matter of the delayed publi- 
cation of the Supreme Court Eeports. The State printer 
has absolutely done nothing for the last three months on the 
printing of the 137th Report He is overburdened with 
work and has more than he can do. We ought to make a 
contract for printing the Acts like we have made for the 
138th Report. If he doesn't give us a certain amount of 
work in a specified time, he is penalized. I am heartily in 
favor of the suggestion of the gentleman from Guilford. I 
have a resolution forwarded by Mr. Maxey L. John, along 
this line, which I will read. 

Resolved, That the North Carolina Bar Association me- 
morialize the General Assembly to enact a law in substance 
as follows: That the Public Printing Committee, or other 
agency through whom the public printing shall be contracted 
for, be empowered to make contract for the printing of the 
Public Laws separate and apart from the other printing of 
the State, and that the contract be so safeguarded as to secure 
prompt delivery of the printed laws as soon after the adjourn- 
ment of the Legislature as is consistent with the environments 
under which such printing must necessarily be done.' 

Mr. Justice. I don't think that meets my views. I don't 
want this Association to memorialize the Legislature. Since 
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coming here I have made several inquiries from members of 
the Legislature, and others, and recognize that there are 
rather serious difficulties in the way. It is a matter that 
deserves and needs the attention of this Association, and 
some thought and careful consideration, and that is what I 
want our Committee on Legislation and Law Reform to do 
and report to our next meeting. 

The President. Has the gentleman from Guilford got 
that resolution drawn? 

Mr. Justice^ of Greensboro. No, sir; it is my idea that 
they will make a report. This will bring the matter before 
the House. 

The President. The question is now on the motion of 
the gentleman from Guilford. 

A Member. It is suggested by my friend from Bertie 
(Mr. Winston), and I think very wisely, that the State buy 
a printing outfit and then we can get out the laws more 
quickly. 

The President. The question before the House is the 
resolution of the gentleman from Guilford. Those in favor 
of that resolution will say aye ; those opposed, no. The ayes 
have it. 

Mr. Clement^ of Salisbury. I move that we adjourn till 
9 o'clock tonight 

The President. I appoint the following Committee on 
the resolution offered by the gentleman from Guilford, to- 
wit: Mr. E. J. Justice, Mr. C. W. Tillett and Mr. T. T. 
Hicks. 

The President. The motion is to adjourn till 9 o'clock 
this evening. Is the House ready for the question? 

A Member. I move that we adjourn till 3 o'clock this 
afternoon. 

A Member. I second the motion. 
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The President. It is moved and seconded that we ad- 
journ till 3 o'clock. Those in favor of the motion say aye; 
those opposed, no. The noes have it. 

Those in favor of the motion to adjourn till 9 o'clock will 
say aye ; those opposed, no. The ayes have it. 
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SECOND DAY— Evening Session. 

Thuesday, July 6, 1905. 

The President. The House will be in order. The Sec- 
retary will call on the Chairmen of the various Committees, 
and their reports will now be in order. 

The various reports were here made in their regular order. 

The President, Mr. Thomas S. Kenan, introduced the 
orator of the evening as follows : . 

A native of Mecklenburg County, North Carolina, who 
moved from the State some years ago, has returned to us 
with distinguished honors conferred upon him by the people 
of his adopted State, who appreciate his worth and his ability. 
I have the honor to present to you, as the orator of the day, 
Joseph Morrison Hill, the Chief Justice of the Supreme 
Court of the State of Arkansas, and in your behalf, I say to 
him that he can ^^come to us in the evening; he can come in 
the morning; he can come when looked for; he can come 
without warning; he never can ill come; he will always 
be welcome." 

Chief Justice Hill here delivered his address. 

(See the Appendix). 

The President. The Chair recognizes the gentleman 
from Wake, Chairman of the Committee on Law Reform. 

Mb. T. B. Womack^ of Ealeigh. Mr. President, it is now 
getting late. Doesn't the Association think it would be better 
that this report should be postponed until morning? I sug- 
gest to the President that instead of hearing this report now, 
that it be allowed to come under the head of unfinished busi- 
ness. 

The President. What is the pleasure of the House ? 

A Member. I move that we proceed with the considera- 
tion of the unfinished business. This report was presented to 
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the Association at the last session of the Association, and I 
think it should be attended to. 

The President. Is it the wish of the House to take the 
matter into consideration now? Those in favor of that 
motion will say aye ; those opposed, no. The ayes have it. 

The Secretary, in accordance with that motion, will read 
the report. 

The Seceetary. Mr. President, the matter to which 
Judge Womack refers is the question of the creation of a 
Board of Law Examiners,- referred to in the report of the 
Committee on Legislation and Law Reform. 

The Secretary here read the report. 

Me. a. C. Avery^ of Burke. In attending so far, I have 
set my face steadfastly in opposition to proposals from the 
Bar Association to the Legislature. As a rule, I think 
it is no part of the business of the Bar to propose exten- 
sive amendments to the Code Law of North Carolina. As 
a rule, I am opposed to it. As a rule, I have voted against 
every proposition of the kind heretofore, but every good rule 
has some exceptions, and this is one. I think that we ought 
to recommend the appointment of a Board of Examiners. I 
was a member of the Supreme Court of North Carolina, and 
recall now how I did when called upon in those days to ex- 
amine a body of students. I went to my .room the night 
before and pulled down a lot of old rusty law books and 
prepared a lot of questions, which I didn't think did me any 
credit, and I didn't do them justice. I recall one or two of 
the most prominent lawyers in North Carolina asking ques- 
tions that would have amused those undertaking to instruct 
students. Subsequently, when I was in the habit of exam- 
ining law students, I noticed how different it was when stu- 
dents came from other law schools. The questions which I 
had been propounding were along the lines that would enable 
them to accomplish what they had undertaken. The habit 
we have now of having the Justices, turn about, prepare ques- 
tions for the students, is not a good one. Those questions, so 
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far as I have heard, cannot be answered oflf-hand by three- 
fourths of the most eminent lawyers in North Carolina, when 
not allowed to see a book. I think that is wrong. The Su- 
preme Court says so. I am in favor of the proposition, 
with this understanding, that upon that Committee we shall 
always have some lawyers like my distinguished friend over 
there, two or three out of the five whose daily business it is 
to instruct students, and men who know the statutes of our 
State. The questions that I have heard propounded time and 
again are questions that if they were propounded to the best 
lawyers in North Carolina could not be answered by most of 
them oflF-hand, and if one of those students does not answer 
these questions he is downed. I understand that sometimes 
the student who has done the coaching of other students is 
rejected, and the coached boy is allowed to go through with 
a lot of flying colors. He is more often allowed to go through 
than the one who applies himself to his studies. 

Mk. J. C. MacRae, of Chapel Hill. This position taken 
by my dear friend who has just taken his seat, has come in 
such a shape as to almost disarm me from the position which 
I intended to take tonight. For the last hundred years the 
Court has had this matter of the admission of members 
to the Bar in its hands. The Supreme Court itself has made 
proper regulations that these examinations may take place 
at stated periods, and only at those periods, so that the per- 
sons applying for license may present themselves at that 
time and undergo the examinations. What is the matter 
with the examinations that have been presented by the Su- 
preme Court of North Carolina ? Is there anything in that 
style of examination which has brought this proposition on 
the part of the Committee to the Bar Association to take 
away from the Supreme Court that which they seem to me 
to have done well all these years ? Is there any reason why 
there should be such a radical change as is now proposed? 
Is it because the Supreme Court, as my friend says (and he 
ought to know as he has been a member of the Supreme 
Court for a long time), are unable to prepare the proper kind 



Digitized by 



Google 



28 Report of Seventh Annual Meeting 

of examinations? I would like for our friend, before this 
matter is settled, since he has taken this new position, to give 
us an object lesson in the form of an examination of the 
kind which they think ought to be propounded to the young 
men who are applicants for license. I see twelve or fifteen 
persons here tonight who have passed these examinations of 
the Supreme Court. Even some of the Judges of the Supe- 
rior Court benches might not be able to stand some of these 
examinations. Is it not more to the credit of the young men 
who have prepared themselves to go before the Supreme 
Court to answer the examinations which have been pro- 
pounded ? I cannot see the reason of this change, except that 
in this day of reform it is necessary to propose some change. 
Here is a system hoary with age, a system which has the 
approbation of the Supreme Court. These are the men who 
have passed the little wicket gate which has been put there 
as a barrier to the profession of the law in North Carolina. 
Are we letting the barriers down so that men may come in 
who ought not to be permitted to come in ? Is it a fact that 
the young men of the profession of today are less prepared 
for the duties that will devolve upon them than the men 
who have gone before? There are one hundred of as fine 
young men as ever entered the profession of law in North 
Carolina who are now taking their positions at the Bar. I 
would like to hear some good reason given why the Supreme 
Court should surrender up this prerogative that has been giv- 
en to them since the beginning of the last century, and why 
it is that the Bar of North Carolina, the Bar Association of 
North Carolina, a standard institution, already composed 
of half the lawyers of the State, why should it be that they 
should thus propose to memorialize the Legislature. Why 
take away from them the duty which they have per- 
formed so well for so many years? The matter is in good 
hands. Let any one take the examinations which are pre: 
pared from time to time and tell us what is the matter with 
them. We hear not a word about anything being wrong with 
the examinations. It seems to me simply a desire to change. 
We have few bid landmarks left and I would like to see 
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some little individuality. With the passing of the ages 
have we not had men of wisdom sitting in our high places? 
What makes it necessary that we should fall in line and 
pace along with the rest and cut off the great landmarks 
which have distinguished us in the past ? I^orth Carolina is 
something to be proud of in its own history. She has been 
said to be slow to move, but when she has once decided to 
make her movement she has never once failed to do her duty. 
I want to know why this proposition is made now. What 
objection there is to the men now being admitted going out 
into North Carolina to practice. There is simply this weak- 
ness ; that the members of the Bar who are called upon from 
time to time to give a certificate as to the moral character of 
the applicant may not be careful in all cases and is it not in 
that way that some unworthy men are permitted to get in? 
If the members of the profession generally will see 
to it, that those men who present themselves to the Supreme 
Court for examination are men of good moral character, I 
venture to assert that there will be no further difficulty in 
the matter. I want to appeal for the old order of things. 
It may be that I am somewhat of an old fogy in this matter, 
but I am ready and willing to change anything that is shown 
to be necessary. But, when a matter is in good hands, and 
when these are the fruits of it, why should we turn back? 

Mk. Aveey^ of Burke. I hope the Association will bear 
with me a few minutes. My friend says we are infringing 
upon the prerogatives of tlie Supreme Court of North Caro- 
lina. I find in all my experience with people who have what 
is justly called prerogatives they cling to them with great 
tenacity, but I am informed that every member of the Su- 
preme Court of North Carolina wishes this Committee to be 
appointed; that their duties are such that they are not the 
proper persons to conduct these examinations in a way that 
is just to the student. We are ridding them of a disagreeable 
duty which they say themselves that they cannot perform 
well. My friend seems to have misunderstood me. I do not 
take the position that the present system admits disqualified 



Digitized by 



Google 



30 Report of Seventh Annual Meeting 

men into the profession; that under the present system of 
the examination of men in the Supreme Court of North Caro- 
lina it admitted men who are not prepared. I call upon 
my friend himself to witness that some of the young men 
who were not well enough prepared to be entered have been 
rejected. I believe in conservatism, and I believe in conser- 
vative progress, but I do not believe there is a lawyer in 
North Carolina who is going to sit down and say that a com- 
mittee of five would not come nearer to doing justice to the 
students than the Supreme Court of North Carolina, who do 
not think of the question of examination more than twice a 
year, at any rate, and, I understand, have it arranged that 
every fifth person shall prepare the questions every two 
years, ily only object in pursuing this course is in acting 
upon my own experience and observation to see that such 
legislation is recommended as will be a true test of the study 
of young men. Two years ago at the Bar Association it was 
proposed that the student be required to spend two years 
studying law, and we thought it was a question of attain- 
ments. When they are required to study two years, I think 
that their qualifications ought to be determined by men who 
have been looking at the very books that they have been re- 
quired to study. There is no member of the Supreme Court 
of North Carolina who has time to prepare these questions 
and post tliemselves as these gentlemen would have. The 
students that are best qualified will be certain to pass, and 
those who are not able to will be rejected. 

Mr. T. B. Womack, of Raleigh. At the meeting of the As- 
sociation held at Morehead, a resolution was offered by the 
gentleman from Pasquotank, requiring the Committee to in- 
vestigate this subject and report. It happened that I was 
Chairman of the Committee that was to make the report At 
the time I felt very much like my friend, Judge MacRae, that 
we have done well enough, and saw no reason for a change. 
Upon investigation, I became fully satisfied that it would 
be wise to make the change, and with that idea in view I was 
to make the report to the Bar Association at Charlotte. It 
so happened that I could not be present, and I presimfie that 
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had something to do with its being postponed to this session. 
I find, by looking at this report, that there are thirty-three 
States that have adopted this method of examination. 

Now, Mr. President, that is an array of States that we 
could well aflFord to follow in many respects. In regard to 
the States that confine themselves to this system because of 
its age, I find that there are nine State in the Union in 
which attorneys at law are examined by the Supreme Court. 
Four of the States are from the Northwest, one from the 
North, and from the South we have Alabama, North Caro- 
lina, South Carolina and Virginia. The State of In- 
diana has a system peculiar to itself, which is also hoary with 
age. There they have a constitution providing that no man 
shall be required to stand examination to be licensed as a 
lawyer, and any man who proves himself a man of good 
moral character can be licensed. I am informed, not di- 
rectly through the Court, but indirectly, that what was stated 
by Judge Avery was true. That each and every one of 
the five Judges are in favor of change. They can ask us 
as lawyers to relieve them of these duties if they feel that 
they cannot satisfactorily come up to them, and the duties 
require at least one week of their time at the beginning of 
each term of the Supreme Court, and we know what that 
means to the docket. One of the complaints that we hear 
is that they do not give proper consideration to a number 
of our cases, that there is a large and increasing number of 
p^r curiam opinions. I must say that I came to this subject 
feeling that we ought not to make the change. I have investi- 
gated the question and am satisfied that the change ought to 
be made. I am satisfied that the change will not work a 
hardship upon any of the schools, nor the students. I have 
not been in position to know whether or not the questions 
asked are proper, and I do not ask this Association to make 
this recommendation upon any such grounds. I do not be- 
lieve that we should be instrumental in increasing the work 
of this Court North Carolina is increasing rapidly, and 
necessarily, the amount of litigation increases. In behalf of 
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the Supreme Court and in behalf of the litigants before that 
Court, I ask for this change. 

Me. F. H. Busbee, of Raleigh. This is a matter of which I 
think a great many members of the Association need infor- 
mation. I am sure that applies to myself, but, certainly, 
the objections to the change, I think, should not be made 
upon some of the grounds that were made by my friend from 
the University. He says there are many lawyers who are 
not members of the Association, and we have no right to 
speak for them. This is an organization for the lawyers of 
the State. I think my friend will admit that it is repre- 
sentative in its membership of the members of the Bar, and 
from wide spread localities. The same thing might be said 
of the Medical Association of North Carolina — that they 
would not be qualified to examine the doctors, because there 
were doctors not worthy of it. We are not standing up for 
the dignity and the power of this Association if we discredit 
ourselves by saying there are many lawyers who are not mem- 
bers. Again, it seems to me, certainly, every organized body 
representing a profession, except the Bar, itself determines 
who shall constitute its membership. It is not asked by this 
movement that it should be done here, because it is suggested 
that it shall be done by the Supreme Court. Certainly it is 
very difficult to find five good law examiners in North Caro- 
lina today. As Judge Avery has said, they could not be very 
easily pointed out, and my friend. Judge MacRae, says that 
he was entirely disarmed by the remarks of Judge Avery. 
It seems to me that we sometimes try to be too conservative. 
It is the easiest thing in the world to say that this is going 
on for a thousand years, and, therefore, we will stand by it. 
We will not look to other States. By whom was the exami- 
nation made in North Carolina before the '70's ? We were 
examined by law teachers, and chiefly by Judge Pearson and 
Judge Battle, and, practically, therefore, while examined by 
the members of the Supreme Court, we were examined by 
the men who had taught us. I think Judge MacRae was ex- 
amined by Judge Battle. My father went to Judge Battle 
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and read law with him. We are working them a little too 
hard for that now. It is seriously worthy of question whether 
or not we should have a body of skilled examiners. We can 
get them. It will not be so difficult to train them. You 
can get these men from men who have been law teachers. 
Take Tom Ruffin, who was a most admirable teacher and 
is now a lawyer. I don't think any member of the Bar 
Association would seek to repeal the rule passed, without 
great objection. I think almost all of us would admit that 
two years is short enough time within which to admit appli- 
cants for the examination of law. There are objections, but 
certainly there must be some stronger ones than we have 
yet heard to induce us to refuse to adopt this maimer of 
examination. 

Mr. Edmund Jones^ of Lenoir. I had made up my mind 
that I should say nothing in this matter, but I will say, with 
the greatest deference for my two friends from Wake Coimty, 
that I have been listening for a reason for this change, and 
as their speeches do not commend themselves to my mind, I 
cannot but feel myself disappointed when I say they have said 
nothing as yet to justify it. I would respectfully call the 
attention of the gentleman from Wake to this fact — ^that the 
vast States and Territories in the West that he has set up as 
examples to us, do not, of themselves, commend it to me. 
I might as well say, Mr. Chairman, let me have South 
Dakota and its divorce laws. 

Mr. Womack. South Dakota and the other States that 
I named are the ones supporting this position. 

Mr. Jones. I will state that I thought the thirty-three 
States and Territories were in favor of this change, and only 
a few in favor of mine. Take the policy of rotation of 
Judges; we went back to it, and today it is the most dis- 
tinguishing mark of our individuality, and one of the great- 
est and best forces that we have in our department. I say 
that after deliberate meditation. Last winter I happened to 
be in the State of Pennsylvania, and I went into some of 
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those great courts. I found what they call their paper books, 
<iad have not been so refreshed in my Blackstone in many 
days as I was on that occasion. It is the same in Maryland 
and in the District of Columbia. It is not to the same ex- 
tent the case in the great State of New York, but I will say 
that New York, except in one particular, is not so much up- 
to-date as North Carolina. I do not believe there is a State 
in the Union that has a more up-to-date system than North 
Carolina. Now my distinguished friend here talks about 
conservatism. One of the greatest blows to my State pride 
tiiat ever I had in my life was when as a mere boy I went as 
a member of the Legislature of 1870, and I saw upon the 
door of that hall where we met, "House of Commons." It 
made me very glad. I wish it was the House of Commons 
now, but they have changed it to the House of Representa- 
tives because it was English. I remember my distinguished 
friend, the late Samuel Philipps, never would call it any- 
thing else. Now, Mr. Chairman, coming down and laying 
all else aside, it does seem to me that we are not going to im- 
prove the members of the Bar by leaving their knowledge to 
be tested by a Committee appointed by the Bar Association. 
I do not know how it may be with other members of the Bar, 
but speaking for myself, I make the broad declaration that I 
was a better lawyer when I got my license than I am today. 
After the license we have nothing to do for a time but sit 
down and study the elementaries of the profession. Now, in 
making this change, suppose we appoint my two friends from 
Wake and my friend from Guilford as a Committee to 
examine applicants to the Bar. What they can't do directly, 
they ought not to do indirectly. We have had here for thirty 
or forty years examinations by the Supreme Court. It has 
become a fixture, and we know what to expect. There is no 
shifting and changing from time to time. They can do bet- 
ter themselves directly what has been done for so many 
years than they can do by others. I do not see any use of 
this change. I don't believe it is going to bring any higher 
class of lawyers into this Association, and, from my experi- 
ence, I will say that I do not believe there is a State in the 
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Union today that has better prepared lasers to come into 
their Bar than the State of North Carolina, I submit that 
unless a better argument is produced than I have yet heard, I 
hope that the Supreme Court will still be the door through 
which men will enter the profession. 

Me. MacRae^ of Chapel Hill. Mr. President, I desire to 
say a few words in this connection. I have been a member 
of this Association from the start, and have a high regard 
for it, and have no idea of discrediting the Bar Association 
of North Carolina. The trouble is, Mr. President, that the 
question always comes up in the late hours of one of the last 
nights of the meeting when we have not time to discuss the 
matter properly, and I shall move to postpone this matter 
until the next meeting of the Association. There is a ten- 
dency upon the part of all professions, callings, etc., to erect 
some barriers around the profession. The medical profession 
has its Board of Examiners, the pharmacists have their 
Board of Examiners, the doctors have theirs, and the fu- 
neral directors have theirs, and I hope we will soon get into 
line with them, but I move that we postpone the matter un- 
til the next meeting and that it be taken up in the daytime. 

The Peesident. The question as to the disposition of 
the report of the Committee is, upon the motion of the gentle- 
man from Orange (Mr. MacKae), to postpone the matter 
until the next meeting. Is the House ready for the question ? 

Me. J. Ceawfoed Biggs, of Durham. I trust that the 
motion of the gentleman from Orange will not prevail. This 
matter was brought before the Bar Association two years 
ago. It was reported to the last meeting of the Bar Asso- 
ciation by full report, and I would respectfully submit that 
it is not fair for the gentleman from Orange to say that it 
is brought up at a late hour of the session. It has been be- 
fore this Association for twelve months, for two years. Why 
should we not pass upon it now ? We can't afford at each ses- 
sion to take up a matter and discuss it an hour or two 
and then postpone it for a year. As for myself, I am in 
favor of the adoption of the resolution. To my mind one 
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reason alone is sufficient, and that is that the Supreme Court, 
as I am informed, asks that this be done, and why ? Because 
they are taxed to their full capacity with work, and they wish 
to be relieved of this heavy burden, in order that they may 
give more of their time to the consideration of appeals be- 
fore them. They wish to be given two weeks more of time. 
Is that not a sufficient reason that this matter should pass? 
There is one other reason which I wish to suggest, and that 
is that if this matter is passed, it will have a great tendency 
to increase the usefulness of this Association in Iforth Caro- 
lina. What were we organized for ? To uplift the moral tone 
of the profession, to increase the standard of legal education. 
To promote reforms in the law. If we can have this mat- 
ter placed in the hands of these examiners it will give us a 
much better influence, and whatever, I submit, increases the 
influence of this Association thereby increases the influence 
of the general profession. If we do this we are doing what 
nearly every State in the Union has done. Next month 
there will be a meeting of the Law Examiners of the Union 
at Narragansett Pier. It is the policy of all the States to 
follow this course now, and what is the reason for not doing 
it. When my distinguished friend was standing here making 
his argument, I felt that I was listening to the same argu- 
ment that he made two years ago in Asheville. At that time 
it was my privilege to be associated with him in a law school. 
. . . . My friend feared a change, but the change has 
been made, and I believe he will now say that the change has 
redounded to the good of the law schools and the profession 
of North Carolina. 

Mr. MacRae. When a man goes there and studies for two 
years I think he ought to have his license. Some of our 
best lawyers in the country had but one year of study. 

Mk. Biggs. Do I understand my friend to say that we 
should go back to the one year? 

Mr. MacRae. I did not intend to say that. 

Mb. Biggs. I will amend the motion of the gentleman 
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from Orange by moving that the consideration of the matter 
be postponed till tomorrow morning. 

Mb. E. J. Justice^ of Greensboro. Mr. President, some 
of the gentlemen want to postpone this matter for future dis- 
cussion, but I think it is unfair to some of us who came here 
for important business, leaving our work behind. The mat- 
ter has been discussed and discussed, and I don't think it fair 
to ask us to come back and discuss it another year. 

A Membee. It is now nearly midnight, and I move that 
we adjourn. 

The President. Those in favor of the motion to ad- 
journ till tomorrow morning will say aye ; those opposed, no. 
I can't tell which has it. 

The President. Does any gentleman wish to suggest a 
time to meet tomorrow morning and discuss the matter ? 

The Secretary. I make a motion that the vote be taken 
at a quarter of eleven o'clock. 

A Member. I insist on my motion to adjourn. 

The President. The question is upon the motion to 
consider this motion tomorrow morning. Those in favor 
will say aye ; those opposed, no. The noes have it. 

The President. The question now before the House is 
the adoption of the report of the Committee upon this sub- 
ject. Is the House ready for that question? 

A Member. I don't think this matter should be voted on 
tonight. I think it would be best to meet at 10 :30 tomorrow 
morning to vote upon it. 

The President. The gentleman from Durham moves that 
we adjourn till 10:30 tomorrow morning. Those in favor 
of the motion will say aye; those opposed, no. The ayes 
have it. 
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THEID DAY— MoENiNo Session. 

Friday, July 7, 1905. 

The Association was called to order at 10 a. m., by the 
President. 

Mr. Francis D. Winston, of Windsor, of the Committee 
on Admissions to Membership, submitted the following sup- 
plementary report. 

(See the Report at the end of the Minutes), 

Mja. Feancis D. Winston^ of Windsor. In behalf of the 
Committee on Memorials, I desire to submit the following 
memorial of the late Thos. X. Hill, of Halifax. 

(See the Memorial at the end of the Minutes). 

Mr. Locke Craig, of Asheville. The Committee on 
Memorials has presented at this meeting sketches of all the 
members of the Association who have died since the last 
annual meeting, except one of Mr. K. L. Cooper, of Chero- 
kee. The Committee asks permission to have the memorial, 
which is now being prepared, printed in the proceedings of 
the Association, and I therefore move that this be granted. 

The President. Without objection, the Committee on 
Memorials will be allowed to present, and have printed in 
the proceedings of the meeting, the memorial of the late R. 
L. Cooper. 

Mr. J. C. MacRab, of Chapel Hill. I have a paper pre- 
pared by our friend. Judge D. M. Furches, on Judge Ander- 
son Mitchell. Perhaps the members of this Association will 
remember the Hon. Mr. Mitchell. 

(See the Appendix). 

The President. The paper will be filed and reported in 
the proceedings of the meeting. 

The President. There is a motion, by Mr. Tillett, of 
Mecklenburg, to amend the Constitution. The Chair will 
entertain his motion now. 
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Mb. C. W. T11.1.ETT, of Charlotte. Mr. President, it wafl 
simply a proposition to amend the Constitution so as to make 
the President and Secretary of the Association ex officio 
members of the Execntive Committee. I think it better to 
have them regular members and I therefore submit that 
motion. 

Mb. F. H. Busbee, of Kaleigh. Might it not be desirable 
to add to that something about the necessity of a quorum? 
You might take into consideration whether you want less 
than four for a quorum. 

Mb. Tillett. The quorum will remain as it is. 

The Pbesident. Is there any objection on the part of 
the House to the proposition of the gentleman from Meck- 
lenburg ? If I hear no objection the order of the House will 
be that the motion be adopted. 

Mb. E. J. Justice, of Greensboro. I have the report 
of the Special Committee that was appointed on yesterday. 
That, Mr. Chairman, I think proper to recommend for two 
reasons. First, because the Bar Association is, m our judg- 
ment, composed as it is altogether of lawyers, better quali- 
fied to say who shall practice law in the outset by passing 
upon their characters and their qualifications, and to say 
who has been guilty of offense which disqualifies them from 
being members of the honorable profession, than any one 
else. We felt that there was an unjust conception of the 
duties and functions on the part of the members of the Bar, 
and we think does not prevail among the better classes of the 
members of the Bar. We felt, Mr. Chairman, in this dis- 
cussion, and I say this here in explanation of this part of 
the report, that no lawyer of respectability ever objected to 
any other man of learning and respectability entering the 
legal profession. We do not say it in a spirit of criticism of 
other learned professions, but it is a fact that we all take 
note of — that there is more or less of jealousy among the 
members of other professions, but I do not believe, sir, that 
there is a respectable member of the Bar of North Carolin^l 
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that ever had that feeling in regard to any man who desired 
to enter this profession. I believe that the one thing that 
inclines one member to keep another out is on account of his 
character or his feeling that he is not fit to come in, and the 
stronger lawyer he would make, the higher welcome would 
be accorded to him. And I therefore believe that the Bar 
Association is peculiarly fitted to pass upon these questions. 
(Here reads them). 

{See the Report at the end of the Minutes), 

We recommend further that the By-Laws of the Associa- 
tion be so amended that it would be the duty of the Com- 
mittee on Law Reform to meet at least once a year, at least 
three months before the annual meeting of the Association, 
and consider such matters as have been referred to it by the 
Association, and such other matters as it considers the in- 
terests of the Association require to be embraced in its report ; 
that the expenses of such meeting of the Committee should 
be paid by the Association, and we recommend further that 
the Chairman of the Committee should be required to report 
before the Legislative Committee and urge the passage, or 
enactment into law of the recommendations of this Asso- 
ciation, and that his expenses incurred in that work should 
be paid by the Bar Association, so as to have some formal 
method of expressing our wishes to the Legislative Com- 
mittee. 

We recommend that the Chairman of the Grievance Com- 
mittee be paid a salary of $50 per year, and that his expenses, 
while engaged in the business of the Association, be paid by 
it, and it should be his duty to investigate the charges or 
well-founded rumors made against members of the Bar and 
bring them to the attention of his Committee, which would 
report to the Association. If the Committee, after investi- 
gating them, finds that the charges are of sufiicient serious- 
ness, and there is sufficient ground to believe that they are 
true, to justify the Association that it might take action, and 
thereby institute prosecution pursuant to the By-Laws and 
the machinery provided for that purpose, and we have good 
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reason ,to believe some will be instituted, for there have 
been, and we all know that there have been, by members of 
the Bar Association, breaches of propriety and professional 
ethics, soliciting business, advertising that they have got dam- 
age suits, and other suits — ^such conduct as ought to disbar 
them as members of this Association, and there have been 
violations of the criminal law, if such reports are true, mak- 
ing men more fit for the penitentiary than the Bar Associa- 
tion. And, yet, in the face of all this, statements made by 
gentlemen of high characters in the town in which these men 
lived, there has never been a prosecution instituted here 
against one of them. The Chairman of the Grievance Com- 
mittee is not going to do it if this is accepted by him as a 
mere honorary position, but if he is impressed with the re- 
sponsibility of his duties, by being paid a small fee, by mak- 
ing these investigations by going to the town in which these 
people live, and having subpoenaed witnesses and examining 
them, he will not fail further to perform his duties, we hope, 
and the purposes of the Bar Association will be carried into 
execution. This, we think, is a mere matter of machinery for 
carrying into execution the things which we all agree should 
be done. We have not had time to perfect these suggestions, 
but we recommend that a Special Committee be appointed to 
carry them into execution, if the Association, in its wisdom, 
thinks that they should be made into By-Laws by this Asso- 
ciation to be reported to the next annual meeting of the 
Association. 

The President. The question is on the appointment of 
a Committee of Investigation. 

Mr. J. Crawford Biggs^ of Durham. I move that that 
part of the report which recommends amendments to the 
Constitution and By-Laws be referred to the Executive Com- 
mittee, to report back to the next meeting. I notice from an 
examination of the By-Laws, that some of the suggestions 
which they make are provided for now. 

Mr. Justice. That is perfectly agreeable to me. 
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Mb. T. B. Womack, of Raleigh. Why not refer the ivhole 
matter to the Executive Committee? 

Mr. Justice. The Executive Committee could report on 
such matters as it has already taken action on. 

Mr. F. H. Busbee, of Raleigh. It might be so framed 
that so much as will not be acted upon at this session shall 
be referred to the Executive Committee. 

The President. It is suggested that the matter be re- 
ferred to the Executive Committee. 

Mr. Justice. I have no objection to its being referred 
to a Committee, and I understand Mr. Busbee's amendment 
to be that it referred to the Executive Committee, the entire 
report, except so much as is not acted upon at the present ses- 
sion, and that is agreeable to me. 

The President. The matter will be referred to the 
Special Committee. 

Mb. T. T. Hicks^ of Henderson. I move that that course 
be taken. 

The President. If there is no objection, that course will 
be taken. The Chair appoints on the Special Committee, Mr. 
E. J. Justice, Mr. E. T. Cansler and Mr. T. T. Hicks. 

Mr. Haywood Parker^ of Asheville. There is a first 
clause in this report that I think should be acted on at this 
meeting of the Association, which was discussed before the 
House last evening. 

The President. It is referred now to the Committee, 
consisting of the gentlemen already named by the Chair. 

Mr. Justice. I am not averse to having it referred to the 
Executive Committee, and I am not averse to having it re- 
ferred to a Special Committee. 

The President. The matter has been referred to the 
Special Committee, consisting of the gentlemen whose names 
I have called. 

The President. The pending measure before the 
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House, which was under discussion last nighty is in refer* 
ence to the change in the examination of applicants for li- 
cense to practice law. The Chair confesses that it was some- 
what in doubt as to whether the motion of Judge MacRae 
to postpone the consideration of the matter until the next 
session carried, or whether the matter was postponed till 
this morning. However, Judge MacRae suggested to me that 
that ought not to interfere with the Chair in the dec]si<m 
of the matter. 

Mr. J. C. MacKae^ of Chapel Hill. I think it would be 
well to come to a vote on that matter. 

The President. The question before the House is the 
adoption of the report of the Committee. 

Mr. S. V. Pickens, of Hendersonville. When I was a 
young man it was charged against me that I was very serious- 
ly affected with two faults — one was modesty and the other 
good looks. It has been recently said that I have not fully re- 
covered from either. I am not quite sure that I ought to 
say anything, but I do say, to enable me to reach a conclusion 
for myself, rather than for the convenience of others, that my 
personal experience has been, with the lights before me, that 
if this change is made (and I am very grateful that it was 
not made 45 years ago) ... If you, Mr. Chairman, will 
pardon a little personal experience of my own, in my short 
life as a member of the Bar of North Carolina — I have had 
occasion, once, twice, or perhaps more, to exhibit my creden- 
tials for practicing law, one of which I refer to with some de- 
gree of pleasure, and believe that it is applicable to this 
question. About 25 years ago, I applied to Judge Baker, the 
Circuit Judge of the Court of the great State of Florida, in 
the city of Jacksonville, for admission to practice law in 
Florida. He demanded my credentials as a North Carolina 
lawyer. I never will forget while I live the pleasure it gave 
me to draw from my coat pocket the little parchment upon 
which was the certificate of a Supreme Court of a State. 
Not only was it the certificate of a Supreme Court of a State, 
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but it was a certificate from the Supreme Court of the great 
State of Iforth Carolina. IN'ot only that, Mr. President, but 
I was still prouder that at the bottom of that certificate was 
written, and read by Judge Baker, the names of Pearson, 
Battle, and Manly. I felt at that moment, gentlemen of 
the Convention, that no other certificate could ever have 
served me in that emergency or one like it. Had it been 
signed by a Committee of the most distinguished members 
of this Association, Judge Baker probably would have made 
an inquiry as to who were they, where did they come from, 
what are their capacities, but when it was signed by those 
distinguished members of the State of Iforth Carolina, Judge 
Baker asked no more. And, therefore, I say, Mr. Chairman, 
I say that I rejoice, if the change is made, that it was not 
made before the 16th day of August, 1860. 

Mb. T. B. Womack, of Ealeigh. In view of the action of 
the Association this morning, in appointing a special Com- 
mittee to investigate, not only this question, but other collate 
questions, after conferring with my friend from Orange, I 
now suggest that the entire pending matter, as well as other 
matters referred to that Committee, be referred to that 
Special Committee, so that the report of that Committee at 
the next Bar Association may cover all these questions. 

The President. Any objection to that motion ? 

Mb. Jones, of Lenoir. I don't know what has come over 
the spirit of the dreams of my friend since last night, and 
in view of the fact that the gentleman from Guilford, my 
distinguished friend, Mr. Justice, is going to refer to the 
Committee everything not acted upon by this Association, 
I believe it is a device to prevent this thing from coming to 
a vote this morning. I feel very much like my friend from 
Henderson about the matter. 

Mr. Womack. Is there anything to prevent this Asso- 
ciation taking up this question next time, if we vote it down 
now? 

Mb. Jones. Absolutely nothing. 
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Mr. J. Crawford Biggs, of Durham. I would like to 
ask my friend from Caldwell if he is not taking the op- 
posite position from the one he took last night. 

Mr. Jones. It was understood that it should be voted 
upon this morning. Believing that my friend,the Secretary, 
and my friend from Wake, believing that they . . .,1 
am willing that my friends shall put this matter off, in the 
full confidence that it will never be heard of again in this 
Association. I listened with the greatest appreciation to 
my friend from Henderson. The certificate of Pearson 
means so much, and I know that my name on a certificate 
as a Committeeman would mean very little, and I think there 
are others in the same position. 

The President. The question is on the motion of Mr. 
Womack to refer the matter to the Committee, to be taken 
up at the next session. All in favor of that motion will say 
aye; those opposed, no. The ayes have it. 

Mr. F. H. Busbee, of Raleigh. I herewith submit the 
report of the Committee on Nomination of OflScers, as fol- 
lows: 

{See the Report at the end of the Minutes). 

A Member. I move that the Secretary be instructed to 
cast the vote of the House for the gentlemen recommended 
by the Committee for Vice-Presidents and two members of 
the Executive Committee. 

The President. No objection being entered, it will be 
considered that the order of the House is that the nomina- 
tions, as made, are ratified. 

Mr. F. H. Busbee^ of Kaleigh. I move that the House 
now proceed to the election of officers. 

The President. Is that agreeable to the House? If 
agreeable the election of officers will now take place. Those 
recommended by the Committee have already been elected. 
Nominations for President for the ensuing year are now in 
order. 
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Mb. F. I). Winston^ of Windsor. The gentleman whose 
name I shall mention in connection with this high 
dignity, a year ago, when the Association was in session, was 
nominated to this position, but yielding to what seemed to 
be proper upon that occasion, his name was withdrawn from 
consideration in connection with this high honor. Clement 
Manly is a lawyer. He has not undertaken to add to his fair 
name anything as the result of election or office holding. He 
is a scholar, a gentleman learned in the law, devoted to his 
profession, and zealous of its honor. In his dignity the fame 
of this Association would grow. I have the honor of nomi- 
nating the courteous gentleman, the splendid lawyer, Clement 
Manly, of Winston, for our next President. 

The President. Any other nominations ? 

Mb. Kope Elias, of Macon. I take a peculiar pleasure in 
the presentation of a gentleman who is pre-eminent in his 
profession, who is equipped with every element that goes to 
make a lawyer, a perfect lawyer, whose character is as spotr 
less and immaculate as the snowflakes that fall from Heaven. 
He is generous and kind in his nature, and I defy any gentle- 
man in the sound of my voice, Mr. Manly, or any other, to 
say that he is not a good lawyer and a gentleman. I bring be- 
fore this Convention the name of the Hon. Charles A. Moore, 
of Buncombe. I come to you this morning, not as a beggar. 
I come and ask this Convention that they confer upon this 
distinguished gentleman this honor, for, if you will pardon 
me, we have been generous in our ministrations to those we 
like, and in recognition of this we think we are entitled to be 
elevated to the high position of this organization. This dis- 
tinguished honor was first accorded to Mr. Walker ; secondly, 
we accorded this honor to Mr. Warren, and nextly, we ac- 
corded it to another distinguished gentleman, Mr. Busbee, 
and, lastly, we reach that magnificent character who has 
passed over the Eiver into the City of the Redeemed, Hon. 
Hamilton C. Jones, of Charlotte. Now, sir, when we come 
here to the foot hills of these magnificent mountains, which 
the Almighty has said, in His Holy Writ, are His sacred foot 
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stool, we ask that you be as generous as we have been, and 
not let another take that position away from us. Have we 
not taken one of the members of Mr. Manly's firm and put 
him in the highest position, as Chief Executive of the State, 
the Hon. R. B. Glenn. We think, gentlemen, that the west- 
em part of the State should have this honor, and not the 
city of Winston. When you come to our mountains as our 
guests, and we are glad to have you, do not go off with empty 
panegyric speeches in our behalf, and leave us without honor 
in our own country. 

The President. I appoint as tellers, Mr. F. D. Winston, 
of Bertie, and Mr. Kope Elias, of Macon. 

The Pbesidbnt. It is reported by the Secretary, through 
the tellers, that Mr. Manly has received 62 votes and Mr. 
Moore 27 votes. I therefore announce that Clement Manly, 
of the County of Forsyth, has been duly elected President 
of the State Bar Association of North Carolina, for the en- 
suing year. 

Mr. Kope Elias. Gentlemen, in behalf of Mr. Moore 
and his friends, and in keeping with our good feeling and 
good wishes, I move that the election of Mr. Clement Manly 
will be made imanimous. Those in favor of that motion 
will say aye. The ayes have it 

The President. Next in order is the election of the 
Secretary and Treasurer. 

Mr. R. N. Hackett, of Wilkes. I move that Judge Win- 
ston be appointed to cast the vote for Mr. J. Crawford Biggs, 
for Secretary and Treasurer of the Association, for the next 
year. 

The President. I announce the election of Mr. Biggs 
for Secretary and Treasurer of the Association for the next 
year. 

Mr. L. H. Clement^ of Salisbury. I move that a Com- 
mittee be appointed to notify the President of his election. 

The President. I appoint Mr. Clement, of Rowan, Mr. 
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Elias, of Macon, and Mr. Kobinson, of Wayne, to notify Mr. 
Manly of his election to the Presidency. It is hoped that 
the Committee will perform that service immediately. 

Mr. J. W. Hinsdale, of Ealeigh. Mr. President, I was 
requested by Judge Jas. E. Shepherd, of Raleigh, to read 
this report to the Association. Judge Shepherd is the Chair- 
man of the Judiciary Committee. 

(See the Report at the end of the Minutes). 

The President. The report will be filed with the Secre- 
tary. 

Mr. W. S. O'B. Robinson, of Goldsboro. Mr. President, 
and Gentlemen of the North Carolina Bar Asosciation, I 
have the honor of introducing our distinguished friend, Mr. 
Clement Manly, who has been elected President of the Bar 
Association for the present year. 

The President. Will Mr. Manly coii.e to the platform ? 

Mr. Clement Manly, of Winston. Mr. President, 
Ladies and Gentlemen: It is needless to say that I thank 
you brethren from the bottom of my heart I have been lead- 
ing the professional life of a lawyer for 27 years. I have 
never held any other position than a lawyer. I have never 
been a candidate for an office, nor ever held one. This is the 
only office that ever came to me. It is one that I prize more 
than any that could have been given me. There is no false 
modesty about it at all. I thank you from the bottom of my 
heart, because it is a great office. It shows that I have the 
good wishes of my brethren, and I love my brethren more 
than I love any people in the world. I love them because 
they are worthy of it. The lawyer of North Carolina is pre- 
eminently a just and good man, and the body of lawyers of 
North Carolina have no superiors anywhere that I have ever 
seen, and to preside, for the space of a year, as President of 
this Association, is a compliment, it is an honor to me, and 
to mine, and when I go home I will find one who will be as 
happy over it as I am. 



Digitized by 



Google 



North Carolina Bar Association. 49 

The report of thfe Committee on Grievances was here read, 
(See the Report at the end of the Minutes). 

Mr. W. W. Kitchin, of Koxboro, read the report of Mr. 
Outhrie for the Conmiittee on Legal Ethics. 
{See the Report at the end of the Minutes). 

The President. Gentlemen, there is one other important 
rei)ort that the Association ought to hear, which will be 
submitted by the Committee on Law Reform. 

The report was here read by Mr. T. B. Womack, of 
Kaleigh. 

(See the Report at the end of the Minutes). 

The Peesident. The report will be filed with the Sec- 
retary. 

Mb. a. C. a very, of Morganton. I was about to make 
A motion that this report be printed in the proceedings of 
the meeting. 

The President. That will be done. That is the rule. 

Mr. Avery. I think this paper can be more valuable to 
the lawyers than anything else that has been done by th« 
Committee. I move that the Secretary have the paper 
printed immediately in the newspapers. 

Mr. Clement Manly^ of Winston. I desire to say to 
Judge Avery that the Chairman of that Committee deserves 
the credit for getting up that report, and I am sure he will 
agree with me that Judge Womack should receive the credit. 

Mr. a. C. Avery^ of Morganton. I move that the Associa- 
tion tender a vote of thanks to Judge Womack for this report. 

The President. Without objection, that motion will be 
considered as adopted. 

Mr. John E. Woodard^, of Wilson. I desire the Secretary 
to read the resolution which I offer here. 

Resolvedj That the thanks of this Association be tendered 
to the Toxaway Company and the management of the Toxa- 
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way Hotel Company, and the Transylvania Eailroad Com- 
pany for their liberality and courtesy extended the Associa- 
tion during the present session. 

Me. W. E. Mooke, of Webster. In behalf of the manage- 
ment of the Toxaway Company, I beg to say to you that they 
have been delighted to have the pleasure of entertaining this 
Association, and that they have never entertained any people 
with a more delightful personnel than the North Carolina 
Bar Association, and they ask me to say that if it is the 
pleasure of the Bar Association to meet here next year they 
will be glad to entertain them again. 

The Pkesident. Is there any further business ? 

Mr. F. D. Winston. I move that the report of the Com- 
mittee on Legal Ethics be referred to the Special Committee, 
with Mr. Justice in charge. 

Mr. Justice. Mr. President, I do not think that ought 
to pass. I see one lawyer that the newspapers have expressed 
very serious charges against, and I do not think we ought to 
put ourselves in the act of commending him. 

The President. If there is no objection, the report will 
take the regular course. 

Mr. Winston. I renew my motion that the report be re- 
ferred to the Special Committee. 

The President. All in favor of the motion will say aye. 
The ayes have it. The report will be referred, to the Special 
Committee. 

The President. Is there anything more on the Secre- 
tary's desk? 

The Secretary. There is not 

Mr. Jones^ of Caldwell. Before the motion to adjourn 
is put, I desire the Chair to recognize my friend, Mr. Dav- 
idson, for the purpose of presenting a vote of thanks, in 
behalf of the Association, to our President, Mr. Kenan, for 
his excellent service as President 
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The President. Don't do that. Don't make it a prece- 
dent 

Mb. Davidson. I think it is peculiarly right that we 
should take some note of the efficient manner in which the 
affairs of this Association have been conducted by our present 
President. 

Mb. E. J. Justice. I move that Mr. Davidson take the 
Chair for a while. 

The motion was carried. 

Mb. Jones, of Caldwell. I move that the thanks of this 
Association be tendered to the retiring President of the 
North Carolina Bar Association, for his fairness, courtesy 
and ability in presiding over the meetings, and in looking 
after the well-being of the North Carolina Bar Association. 
I wish I had time to form the resolution in more appropri- 
ate language. 

A Membeb. I second the motion. 

Mb. Pickens, of Hendersonville. The retiring President 
is the one man in the meeting who. has honestly recognized 
himself as being older than I am, and I want to take occasion 
here to lay the last flower on the grave of our departing 
friend. 

Mb. Davidson. Those in favor of adopting that resolu- 
tion will say aye. The ayes have it I now surrender the 
Chair. 

The Pbesident. I wish to return my most grateful and 
profound thanks to you, gentlemen of the Bar Association. 
I have done the best I could in the discharge of the duties 
of this highly honorable office. I thank you all for your 
kindness and courtesy, and I hope that your sojourn in this 
beautiful mountain section of our State will be pleasant, and 
that your return home will be safe. I hope to meet my dis- 
tinguished friend from the County of Henderson at some 
of the sessions of the Bar Association to be held in the future, 
although he has relegated me to the past. 



Digitized by 



Google 



52 Report of Seventh Annual Meeting 

Mb. Tillbtt, of Charlotte. I move that a vote of thanks 
be voted Chief Justice Hill, of Arkansas, for his able and 
instructive address of last night. 

The PsBsiDEirT. That motion will be considered as 
adopted. 

Mb. Justice. I made a remark a while ago that may be 
misunderstood. I did not mean that any member of this 
Bar Association has done anything, to my knowledge, or 
that I am in position to make any charges. There is a state- 
ment in the report that there have been newspaper charges 
made, but it is a source of gratification that there have been 
iione made against the members of the Association, and I 
do not care to have the report adopted with that provision 
in it 

The Secbetaby. I move that the Association now ad- 
journ to be called together at 9 o'clock tonight, in case any- 
thing should arise. 

The Pbesident. If there is no objection, the House will 
now adjourn till nine o'clock tonight 



EVENING SESSION. 

The Association was called to order by the President 

The Secretary announced the following as the delegates to 
the American Bar Association, appointed by the President, 
to-wit: Judge Chas. M. Cooke, Theo. E. Davidson and Judge 
Jas. E. Boyd; alternates, Charles A. Moore, J. C. Buxton, 
Harry Skinner. 

There being no further business, upon motion, the Associa- 
tion adjourned sine die. 

J. CRAWFORD BIGGS, 

Secretary. 
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SECEETAKY'S KEPORT. 

Lake Toxaway, K C, July 6, 1905. 
Mr. President and Gentlemen: 

Since the adjournment of our sixth annual meeting, I 
have had printed and bound in cloth the proceedings of that 
meeting. Five hundred copies of this edition were printed, 
and have been distributed. M^e have on hand now about fifty 
copies of Volume 6. 

This oflSce has received, in exchange, the published reports 
of the proceedings of the various Bar Associations of the 
country. At the time of my sixth annual report, the active 
membership was 363. 

Death has removed from our midst, since our last annual 
meeting, the following members of the Association: Messrs. 
Chas. F. Warren, Hamilton C. Jones, W. A. Dunn, J. H. 
Gore, E. L. Cooper, Thos. JST. Hill and Samuel H. Reed. 

The following members have been dropped from the roll by 
reason of nonpayment of dues, under a resolution adopted at 
our last annual meeting: Messrs. H. F. Adicks, B. C. Beck- 
with, V. H. Boyden, J. C. Clifford, Swift Galloway, P. H. 
Cook, Donnell Gillis, H. L. Green, E. W. Keith, Frank A. 
Xinney, D. M. Luther, D. H. McLean, J. W. McNeill, W. F. 
Rucker, Geo. L. Peschau, H. E. Shaw, Zeb. Weaver. 

The Committee on Admissions to Membership elected at 
its meetings yesterday forty-five members, making at the 
beginning of this our seventh meeting an active membership 
of 384. There are several applications for membership not 
yet acted upon. 

The honorary roll numbers thirty-one, making a total 
membership of 415, the largest enrollment in our history. 
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The By-Laws provide that the Secretary in his Report shall 
give an outline of the business which is to come before the 
Association at each annual meeting, so far as it relates to 
propositions and resolutions referred to any special or stand- 
ing Committee. I beg to report that at the meeting of 1903, 
a resolution was introduced with reference to the creation of 
a Board of Law Examiners, to examine applicants for license 
to practice law. This matter came up at the last meeting 
in Charlotte, and a full report was submitted by Judge Wo- 
mack for the Committee on Legislation and Law Reform, 
and is printed in Volume 6. Action thereon was deferred un- 
til this meeting. 

At the last session of the Legislature, the law with refer- 
ence to ^'exemptions from jury service'' was amended along 
the lines requested by us at our last annual meeting. 

At our Charlotte meeting a resolution was adopted looking 
to the earlier publication of the Supreme Court opinions, 
by placing this matter in the hands of the Court. A bill to 
this effect was introduced and is now a law, and I am pleased 
to report that under its operations, the members of our pro- 
fession may expect to receive the Reports at a much earlier 
date than under the old law. The 137th Report is being 
printed under the old plan, and should have been out some 
weeks ago, but owing to the printing of the Laws, the press 
of other public printing, its issuance is delayed, and it is 
likely that the 138th, which is being printed under the new 
arrangement, will be issued earlier than the 137th. 

The Association is to be congratulated upon the splendid 
attendance at this meeting. It is probably the largest gather- 
ing since our organization. The presence of so many of the 
younger members is a gratifying and healthy sign. 

The Association is gradually and steadily growing in use- 
fulness and power. 

Respectfully submitted, 

J. Crawford Biggs, 

Secretary, 
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TREASUREK'S REPORT. 

Lake Toxaway, N. C, July 6, 1905. 
Mr. President and Oentlemen: 

I herewith submit, as directed by Article II. of the By- 
Laws, my seventh annual report as Treasurer, covering the 
transactions of this office from date of my last report 

At that time the net balance on hand was $675.25. The 
receipts for the year ending June 30, 1905, have been 
$663.00. 

These receipts, with balance on hand of $675.25, make a 
total of $1,338.25. 

Out of this fund have been paid the expenses of the Char- 
lotte meeting, the publication of the proceedings, and the cur- 
rent expenses of the year, together with the sum of $300.00 
which was appropriated for the establishment of the Law 
Journal, making a total of $863.75. 

I have on hand at this date $474.50, and there are no out- 
standing obligations of the Association. 

I hereby submit a detail report of receipts and disburse- 
ments. 

RECEIPTS. 

As appears from the accounts filed and audited by your 
Auditing Committee, the total receipts since my last annual 
report has been as follows: 

Admission fees from 23 members $ 115.00 

Annual dues from 273 members 546.00 

Sale of reports 2.00 

Net balance on hand, as per last report 675.25 

Total $1,338.25 

Disbursements as per accounts filed 863.75 

Balance $ 474.50 
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DISBUBSEMENTS. 



Mrs. Sherrell $ 26.00 

Burton Smith 25.00 

Burton Smith, hotel bill 4.26 

Post 4.20 

Observer 3.00 

News and Observer 2.80 

J. C. MacRae, Journal 300.00 

Seeman Printery 12.76 

S. C. Anderson 2.76 

Seeman Printery 261.25 

Telephone, 90c. ; stamps, $1.00 ; stamps, 
$1.00; stamps, Dec. 14, $6.00; mimo- 
graphy, $1.25; stamps, Dec. 16, $1.00; 
exchange, $1.00; stamps, $4.50; 
stamps, $28.00 ; exchange, 30c. ; ex- 
press, 35c. ; exchange, 65c. ; stamps, 
$8.00; mimography, $5.00; posters, 
$6.00 ; exchange, $1.00 ; stamps, $1.00 ; 
telephone, 40c. ; stamps, 40c. ; Clara 
Emanuel, Report of Committee on 
Legislation and Law Reform, $5.00 . . . 72.75 



1904. 


July 


14. 


June 22. 


June 


22. 


July 


1. 


Aug. 


1. 


June 


18. 


July 


1. 


July 


1. 


Dec. 


15. 


1905. 


Jan. 


2. 



713.75 
Salary of Secretary and Treasurer to July 1, '05 . . 150.00 



Total $ 863.76 

Balance on hand, as of this date, $474.50. 
The By-Laws prescribe that the Treasurer shall, at each 
annual meeting, submit an estimate of the resources and prob- 
able expenses for the coming year. 
My estimate of the receipts is: 

Annual dues from 300 members at $2.00 each $600.00 

Admission fees from 25 members at $5.00 each. . . . 125.00 



Total $725.00 
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Estimate of expenses for the coming year, $650.00 
This estimate, if correct, will leave in the treasury at the 
end of the current year, beginning July 1, 1905, $549.50. 
EespectfuUy submitted, 

J. Crawford Biggs, 

Treasurer. 
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EEPORT OF AUDITING COMMITTEE. 

To the North Carolina Bar Association: 

The undersigned, who were appointed a Committee to 
audit the accounts of the Secretary and Treasurer, beg leave 
to submit the following report: 

We have examined the amounts and vouchers of the Sec- 
retary and Treasurer and find that he has received since the 
last annual report: 

Admissions $ 115.00 

Annual dues 548.00 

Amount on hand as per last report 675.25 



Total $1,338.25 

Disbursements 863.75 

Balance on hand ' $ 474.50 

All of which is respectfully submitted. 

A. A. Hicks, 
F. G. James, 
K. L. Kybubn, 

Committee. 
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REPORT OF EXECUTIVE COMMITTEE. 

The Executive Committee of the Bar Association begs 
leave to report that after the session of the Association at 
Charlotte, the Committee met in the city of Raleigh and or- 
ganized by electing Z. V. Walser, Chairman, and E. C. 
Smith, Secretary of the Committee. Col. H. C. Jones, the 
President, having died, the Committee elected Col. T. S. 
Kenan to fill out his unexpired term. The Committee also 
selected the speakers and fixed the place of meeting for the 
present session of the Association. 

The Committee met on this, the 6th day of July, 1905, 
and, in the absence of the Chairman, designated Charles W. 
Tillett as Chairman pro tern. At this last meeting, the 
Executive Committee appointed A. A. Hicks, R. L. Ryburn 
and F. G. James as the Committee to Audit the Accoimts of 
tte Treasurer. 

In view of the fact that Col. H. C. Jones, President of 
the Asosciation, and Charles F. Warren, a former President 
of the Association, have both died since our last meeting, the 
Committee has decided that special memorial exercises should 
be held some time during the present session, and suitable 
sketches of these deceased Presidents be read and an oppor- 
tunity be offered to the members of the Association to speak 
briefly concerning the lives and characters of our honored 
dead. 

Chas. W. Tillett^ 
Chairman^ pro tern. 
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REPOET OF COMMITTEE ON ADMISSIONS. 

Your Committee on Admissions to Membership beg leave 
to report that at a meeting of the Committee, held this day, 
a majority being present, the following gentlemen were duly 
elected to membership, having complied in all respects with 
the By-Laws and Constitution: 

J. H. Matthews, Windsor, 2d District; M. B. Gillam, 
Windsor, 2d District; W. R. Johnson, Windsor, 2d District; 
G. C. Green, Weldon, 2d District; B- C. Dunn, Enfield, 
2d District; Albion Dunn, Scotland Neck, 2d District; S. 
Justus Everette, Williamston, 4th District; P. H. Busbee, 
Raleigh, 6th District; Charles G. Rose, Fayetteville, 7th 
District; Westcott Roberson, High Point, 9th District; Sid- 
ney C. Chambers, Durham, 9th District; Michael Schenck, 
Greensboro, 9th District; Hayden Clement, Salisbury, 10th 
District; Brevard Nixon, Charlotte, 12th District; Edmond 
Jones, Lenoir, 13th District; D. Witherspoon, Newton, 
13th District; J. F. Spainhour, Morganton, 14th District; 
J. W. Pless, Marion, 14th District; S. V. Pickens, Hender- 
sonville, 14th District; E. F. Watson, Bumsville, 14th Dis- 
trict; W. B. Duckworth, Brevard, 15th District; Chas. E. 
Jones, Asheville, 15th District; Geo. S. Reynolds, Asheville, 
15th District; W. A. Gash, Brevard, 15th District; J. M. 
Gudger, Jr., Asheville, 15th District; D. L. English, 
Brevard, 15th District ; Welsh Galloway, Brevard, 15th Dis- 
strict; W. E. Breese, Jr., Brevard, 15th District; Frank B. 
Benbow, Franklin, 15th District. 

The Committee will meet at 9 o'clock a. m., in Parlor F. 
Respectfully submitted, 

Fbanois D. Winstow, 

Chairman. 
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SUPPLEMENTAL REPOET OF COMMITTEE ON 
ADMISSIONS. 

The Committee on Admissions to Membership begs leave 
to report that at a meeting of the Committee held this day, 
the following gentlemen having filed the proper application 
and in all respects complied with the Constitution and Bj- 
Laws, have been duly elected to membership : 

Thadeus A. Adams, Charlotte, 12th District ; L. I. Moore, 
Greenville, 3rd District; Ernest M. Green, New Bern, 3rd 
District; William Dunn, Jr., New Bern, 3rd District; H. 
L. Gibbs, Bayboro, 3rd District; A. T. Grant, Jr., Mocks-: 
ville, 10th District; S. E. Hall, Winston-Salem, 11th Dis- 
trict; John T. Benbow, Winston-Salem, 11th District; P. 

W. Glidewell, , 11th District; Walter L. 

Watson, Ealeigh, 6th District; N. A. McLean, Lumberton, 
7th District; C. B. Marshbum, Marshall, 15th District; 
J. J. Britt, Asheville, 15th District; H. L. Godwin, Dunn, 
6th District; John W. Norwood, Waynesville, 16th District; 
F. W. Thomas, Asheville, 16th District 

Respectfully submitted, 

Fbancis D. Winston, 

Chairman. 
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REPORT OF COMMITTEE ON LEGAL ETHICS. 

To the Honorable, the President and Members of the North 
Carolina Bar Association: 

Your Committee on Legal Ethics respectfully present the 
following report: 

The Code of Ethics heretofore adopted by the Association 
seems to be giving entire satisfaction, and so far as we are 
advised, is being substantially complied with by the members, 
and no departure from the principles laid down in the Code 
of Ethics on the part of the members of this Association have 
come to our notice, or been brought to our attention. We, 
therefore, congratulate the Association that so far as our own 
membership is concerned there has been no cause of com- 
plaint of the violation of the Code of Ethics, and it is a 
fact well recognized that this Association has done much, 
even in the short time since its organization, towards the ele- 
vation of the profession in this State in the estimation of the 
public and of our fellows. 

The purposes of this Association, however, will not have 
been fully accomplished until every licensed lawyer in North 
Carolina shall not only be a member of the Association, but 
as such recognized everywhere as a honorable trustworthy 
lawyer, fit to associate in close professional affiliation with 
the lawyers of this or any other State of the American Union. 
The time should come, and we hope it is not far distant, 
when for a North Carolina lawyer not to be a recognized 
member of this Association in good standing shall be a sub- 
ject of remark, not only among the profession, but among 
suitors and laymen generally. 

Your Committee recognizes the fact that recently there 
has been some severe newspaper criticism of one or more li- 
censed attorneys in North Carolina for immoral and unpro- 
fessional practices, and it is a subject of regret to every law- 
yer in the State that such occasions should arise; but it is 
indeed a source of satisfaction to us as members of the North 
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Carolina Bar Association that no such just criticism, so far 
as our knowledge and observation go, has been made of any 
member of this Association. 

Respectfully submitted, 

Committee on Legal Ethics^ 

BY Wm. a. Guthbie, 

Chairman. 
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EEPOKT OF JUDICIAKY COMMITTEE. 

July 4, 1905. 

Mr. Chairman and Gentlemen of the North Carolina Bar 
Association: 

As Chairman of the Judiciary Committee, I respectfully 
report that nothing has been presented to the Committee 
since the last meeting of the Association. 

It is a matter of sincere regret to me that sickness in my 
family prevents my attendance. I send you my warmest 
greeting. 

Very sincerely, 

Jas. E. Shepherd^ 

Chairman. 
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EEPOET OF COMMITTEE ON NOMINATIONS OF 
OFFICERS. 

The Committee on Nominations recommend the election 
of the following officers as Vice-Presidents: 

Ist District, S. C. Bragaw ; 2nd District, Frank D. Win- 
ston; 3rd District, F. G. James; 4th District, A. C. Zplli- 
coffer; 5th District, S. W. Isler^ 6th District, H. L. Godwin; 
7th District, N. A. Sinclair; 8th District, E. H. Hayes; 
9th District, Paul C. Graham ; 10th District, L. H. Clement ; 
11th District, A. E. Holton; 12th District, O. F. Mason; 
13th District, Edmund Jones ; 14th District, S. V. Pickens ; 
15th District, Mark W. Brown; 16th District, Kope Eliaa* 
And for members of the Executive Committee: T. T. 
Hicks and Julius C. Martin. 

Respectfully submitted. 

f. h. busbee, 
Thos. S. Eoluns^ 
S. H. MacRae^ 
R. N. Hackett, 

H. A. FOUSHEE, 

Commiitee. 
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KEPORT OF THE COMMITTEE ON LEGISLATION 
AND LAW REFORM. 

Since the last meeting of the Bar Association, we have had 
a session of the General Assembly of North Carolina, which 
made a number of material changes in our statutory law. 
The most important matter passed upon by that body was the 
enactment as a statute of the codification of our statute law. 
This work was authorized by the Legislature of 1903, and the 
Comiuissioners appointed to perform that duty were directed 
to designate such statutes as in their opinion should be re- 
pealed, amended or modified, and to suggest the enactment 
of such additional statutes as should appear to them necessary 
to improve and perfect tiie whole. 

In obedience to this provision of the law creating that 
ix)dy, they recommended a number of changes in the law, 
all of which, with the exception of two or three, were adopted 
l3y the General Assembly, though a niunber of others were 
modified before acceptance, notably the chapter on Salaries 
and Fees. 

The Code Commission early in its deliberations deter- 
mined to make no suggestion of changes in the law which 
were not cordially assented to by all three members, and to 
decline to make any which they thought the Legislature 
would not approve, and as a result they did not reconunend 
a number of modifications which were suggested by members 
of the Bar, but which they thought should be called to the 
attention of the law-making body in the form of independent 
legislation, one of the results of which is the fact that the 
last Legislature enacted more general public statutes than 
any previous Legislature in the twenty-two years since The 
Code. 

Their work was passed upon by a joint select committee 
of twelve senators and twenty-four members of the House 
of Representatives, of which Senator ZoUicoffer, of Vance 
county, a member of this Association, was the chairman. 
Judge Graham was chairman of the House branch, and pre- 



Digitized by 



Google 



Report on Legislation and Law Reform. 69 

sided in the absence of Senator ZoUicoffer. The committee, 
acting through sub-committees, examined in detail the en- 
tire work. This committee did not feel bound by the same 
rules that the Code Commission did, and as a result they sug- 
gested many more changes in the law than did the Code Com- 
mission. 

In view of the fact that the members of this Association 
would hardly appreciate a number of the changes until they 
met with them in their practice, it has been deemed proper 
in this report to call the special attention of this body to the 
changes suggested by the Code Commission, and also to the 
changes made by the Legislative Committee, as well as to 
the more important independent acts oi the Legislature of 
1905, amending, modifying and changing our statutory law. 

I. Changes in the Law Suggested by the Code 
Commission. 

The Code Commission, among other changes in the law, 
suggeste<f the following : 

The first addition to our statute law to which attention 
may be called, is that relating to the method of dealing with 
delinquent attorneys at law. The statute on this subject now 
reads as follows : 

"Whenever a final judgment has been recovered against 
an attorney at law for property received or money collected 
for his client, the Clerk of the Court shall retain such cause 
on the trial docket until the next term of such Court, begin- 
ning not less than ninety days after the rendition of such final 
judgment. If such judgment be not then satisfied, the Judge 
presiding shall make an order which shall be entered on the 
records of the Court, for such attorney to show cause, at a 
time and place to be named in such order, why he should 
not be debarred, and upon the return thereof may make an 
order debarring such attorney at law from practicing law 
in any of the Courts, and he shall thereby be debarred from 
so practicing. When any such judgment shall be rendered 
in the Court of a Justice of the Peace, and it is thereupon 
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sought to debat an attotney at law under this section, ihb 
cause shall be docketed on the civil issue docket of the Su- 
perior Court, and written notice served on such attorney 
ninety days before action by the Court." 

The Supreme Court of this State, in the case of Kocmce 
V. Pelletier, 115 N. C, 233, prescribed the rule as to what 
constitutes a discontinuance of a civil action under The Code 
practice. The Code Commission enacted this into a statute, 
using the following language: 

"A failure to keep up the chain of summonses issued 
against a party, but not served, by means of an alias or 
pluries summons, is a discontinuance to such party; and if 
a summons is served after a break in the chain, it is a new 
action as to such party, begun when sucH summons was 
issued." 

Under Section 274 of The Code our Court held that al- 
though the Judge of the Superior Court should find as a 
fact that a party against whom a judgment had been ren- 
dered was guilty of such neglect as was excusable tmder the 
law, still the Superior Court Judge could, in the exercise of 
his discretion, refuse to grant relief, and if he acted in the 
exercise of his discretion, the Supreme Court could not cor- 
rect his errors unless he had abused his discretion. The 
Code Commission has changed the law in this respect, and 
the new section provides that the Judge shall grant the re- 
lief if the neglect was excusable. 

The Clerk of the Superior Court is now required to audit 
the accounts of Commissioners to sell land, as well as of ex- 
ecutors, receivers and guardians. 

The Clerk of the Court is now required to keep a record, 
which shall contain the date of the delivery to each Justice 
of the Peace of any dockets, records and law books, and the 
date of the receipt by him of any such books returned to him 
by an outgoing Justice of the Peace, or by the personal repre- 
sentative of the deceased Justice. These law books and 
records are now sent by the Secretary of the State to the 
Clerk of the Court, and not to the Register of Deeds, and an 
effort is made to keep a record of them, and thus avoid the 
careless use of these books by the Justice of the Peace. 



Digitized by 



Google 



Report on Legislation and Law Reform. 71 

The case of Menzell v. Hinton decided that the power of 
sale in a mortgage or deed of trust is not affected by our 
atatutes of limitation, and may be exercised, although the 
note or bond secured by the instrument or an action to fore- 
close the instrument may be barred. The Code Commission 
recommended a change of the law in this respect by a pro- 
vision inserted in the chapter on conveyances, sub-chapter 
"Mortgage Sales," in the following language: 

"The power of sale of real property contained in any 
mortgage or deed of trust for the benefit of creditors, shall 
become inoperative, and no person shall execute any such 
power, when an action to foreclose such mortgage or deed 
of trust for the benefit of the creditors would be barred by 
the statute of limitations." 

The Commission thought it proper, in order to avoid the 
difficulty of depriving one entirely of an existing remedy, to 
provide that this section should not be operative until the 
first day of January, 1907. 

The old Section 1276 of The Code, prescribing the circum- 
stances imder which the Clerk of the Superior Court may 
appoint a new trustee, has been entirely re-written, though 
the law has not been changed. The existing statute was 
found to be very ambiguous, and it is hoped that the uncer- 
tainties have been eliminated therefrom. 

Under the general corporation law the Attorney-General 
had ruled that the taxes for amendments to corporate charters 
were cumulative, so that it was less expensive to create a 
new corporation than to amend an old one in two or three 
particulars. The Code Commission provided that these 
taxes shall not be cumulative, but that when two or more 
taxes would have been incurred by amendments, the tax shall 
be the largest single tax. 

A very important change in the law was made in what 
will be Sectionsl310 and 2916 of the Revisal of 1905. Here- 
after municipal corporations, counties and towns will sue 
and be sued in their corporate name, and not in the names 
of the Commissioners or Boards of Aldermen, so that instead 
of bringing an action against the Commissioners of Bun- 
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combe county, the action will now be brought directly against 
Buncombe county. It seems that no change has been made 
in the manner of service of summons on these municipal 
corporations. 

The Code Commissioners have added to the duties of 
County Treasurers by prescribing definitely the character 
of books and accounts which shall be kept by them, their 
attention having been called to the fact that in a large num- 
ber of counties the County Treasurers kept practically no 
books. The change practically makes the County Treasurer 
the official bookkeeper of the county, and will enable the 
auditing committees to check up the accounts of the various 
officers witii the Treasurer's books. 

The Code Commission re-wrote quite a number of the 
forms prescribed for use in the Courts of Justices of the 
Peace, so as to make them uniform, and conform to the style 
now in use in the Superior Courts. 

The Supreme Court has been meeting at its Fall Term, 
for regular business, at a different date from that prescribed 
by statute, and in order to comply with the statute (for the 
Constitution authorizes the Legislature to fi:x the time for 
holding the sessions of the Supreme Court) the Code Com- 
missioners changed the time for holding this session of the 
Supreme Court to accord with the practice of the Court. 

The law regulating the renting and sales of land by guar- 
dians has been re-written, and Section 1788 of the Revisal 
of 1905, reads as follows: 

"All sales and routings by guardians shall be publicly 
made between the hours of ten o'clock a. m. and four o'clock 
p. m., after twenty days' notice posted at the court house 
and four other public places in the county. But, upon 
petition by the guardian, the Clerk of the Superior Court of 
the county in which the land of the ward is situated, or of 
the county wherein the guardian has qualified, may make 
an order, on satisfactory evidence, upon the oath of at least 
two disinterested freeholders acquainted with the said land, 
that the best interests of the said ward will be subserved by 
a private renting of said land, allowing the guardian to rent 
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the land privately. The terms of all such rentings shall be 
reported to said Clerk of the Superior Court and be approved 
by him." 

The following constitute now the only exemptions from 
jury duty: 

"No practicing physician, licensed druggist, telegraph 
operator who is in the regular employ of any telegraph com- 
pany or railroad company, train dispatcher who has the ac- 
tual handling of either freight or passenger trains, regularly 
licensed pilot, regular minister of the gospel, officer or em- 
ployee of a State hospital for the insane, or active member 
of a fire company, shall be required to serve as a juror." 

The Code Commissioners recommended a change in the 
law requiring notaries public to state after their jurat the 
date of the expiration of the commission of the notary public. 
This is made mandatory on the notaries public, but it is 
expressly provided that the failure to perform this duty shall 
not thereby invalidate their official acts. 

If the creditors of a deceased person fail to procure an 
administrator upon his estate for ten years, then the heirs 
at law or devisees may convey an absolutely good title, by 
virtue of a change made in our law by the Code Commission. 

II. Changes in the Law by the Legislative Committee. 

The Legislative Committee made a number of minor 
changes in the law, of a character that it is hardly deemed 
necessary to call to the attention of the profession, and at- 
tention will only be called to those changes which are deemed 
material. 

After the celebrated Owens case, the Legislature prescribed 
that the murder of a husband or wife by the other should act 
as forfeiture of all marital rights. The Legislative Com- 
mittee has changed murder so as to read felonious slaying, 
thereby making one guilty of manslaughter of a husband or 
wife lose all rights of administration, dower, courtesy, etc. 

A new provision was added to the law in regard to the 
right of qualification as an administrator. Where no one 
applies within six months, all persons are deemed to have 
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renounced, and the Clerk may then appoint any discreet 
person. 

Under a change in the law made by the Legislative Com- 
mittee, County Commissioners are liable for taking insuffi- 
cient bonds if by reasonable diligence only they could have 
discovered the insufficiency of the bond. The old law re- 
quired them practically to know the insufficiency. 

The Committee inserted a provision in the law in regard 
to the cost of publication of summons in newspapers, limit- 
ing the expense to $1.50 for an inch of printed matter, and 
in no case is the publication of a summons to cost more than 
$6.00. 

A provision was added to the law in regard to sales imder 
execution, by which now such sales in cities may be had at 
night as well as in the day time. 

Private corporations are no longer required to make a 
report to the Secretary of State for each increase in the issue 
of capital stock, this being covered by the annual report, 
wliich must be made by September 1 of each year. 

If the officers of a corporation refuse to make the reports 
required by them within thirty days after a written request 
by a creditor or stockholder to do so, the officers then become 
liable to the creditor or stockholder making such demand. 
This is a modification of the existing law, and a lessening 
of existing penalties. 

The Committee provided that the corporate existence of 
a corporation might continue longer than three years after 
dissolution, by the express order of the Court in an action 
pending, if such continued existence is necessary for the 
settlement of the affairs of the corporation. 

The Legislative Committee changed the law in regard to 
the investigation of railroad accidents by the Corporation 
Commission. It is now provided that the Corporation Com- 
mission shall take evidence in all such cases in writing, which 
shall be open to the investigation of the public. The law is 
not changed in respect to the accidents they shall investigate, 
leaving this matter in the discretion of the Commission. 

The Legislative Committee re-wrote the section of the law 
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providing for appeals from the Corporation Commission to 
the Superior Court, and while the practice remains sub- 
stantially as heretofore, no lawyer will undertake to take an 
appeal from the Corporation Commission without carefully 
examining the new statute. 

The County Commissioners, by virtue of a change made 
by the Legislative Committee, are now authorized to provide 
for the payment of the bonded indebtedness of counties peri- 
odically instead of yearly, as it was written in The Code. 

The Legislative Committee made an exceedingly important 
change in matters affecting the decorum in Courts of Justices 
of the Peace. A freeman is no longer permitted to "cuss" 
before a Justice of the Peace for fifty cents, as has been our 
custom from time immemorial. The price of the "cuss" is 
now raised to five dollars. 

A new section has been written relating to the service of 
process on foreign corporations in actions before Justices of 
the Peace. The section is too long to be incorporated in this 
report, and the attention of the profession is merely called 
to the fact that there is a new statute on the subject which 
is intended to facilitate the service of summons in such 
actions. 

With the idea of decreasing expenses, the Committee pro- 
vided that three jurors shall be sufficient for laying out pub- 
lic roads and the like, in lieu of five, as was provided in the 
old law. 

By an oversight the Committee added a statute of limita- 
tions containing disabilities in actions to recover land sold 
for taxes, in the chapter entitled. Taxes, collection of. This 
matter had already been codified by the Code Commission 
in the chapter under Civil Procedure, so that we now have 
two statutes on this subject, using slightly different language. 

The Committee struck out the words "county. State, town 
or township," in Section 2917 of the Revisal of 1905, and in-, 
flerted in lieu thereof the words "city or town." The effect 
of this is to make Chapter 486 of the Laws of 1889, which 
limits the debts of municipal corporations to 10 per cent of 
the assessed value, applicable only to cities and towns, and 
inapplicable to counties and townships. 
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The Legislative Committee prescribed an entirely new 
schedule of weights, including a large number of articles 
heretofore unknown to our law. For example, the very de- 
sirable article to pur farmers of Johnson grass must now 
weigh 25 pounds to the bushel. 

A new provision is added to the chapter on criminal pro- 
cedure, by which now a defendant charged with crime has a 
right to a bill or particulars when such bill of particu- 
lars is necessary to his proper defense. This legislation is 
the outgrowth of a decision of the Supreme Court in the 
celebrated gold brick case, in which a divided Court held that 
a second count in the bill of indictment would answer for a 
bill of particulars, and that it was doubtful if the civil statute 
in regard to bills of particulars was applicable to indict- 
ments. 

The Legislative Committee re-enacted in full and ver- 
batim the inspection law as contained in the chapter on 
inspection in The Code. The Code Commission was of 
opinion that these sections were obsolete, or had been actually 
repealed, but they have now been re-enacted by the Legis- 
lature, and what effect it will have remains to be seen. The 
Code Commission, believing this legislation to be temporary 
only, has printed this chapter on inspection in the second 
volume of the Revisal of 1905, instead of in the first vol- 
ume, where it would properly have been placed if it had 
been thought to be permanent. 

III. Changes by the Legislature of 1905. 

The Code Commission was required by the Legislature of 
1905, to incorporate in the Revisal of 1905, which is the 
name by which the new revisal is to be known, all public 
general acts of the Legislature of 1905. The first act which 
gave the Commission trouble was Chapter 286, which pro- 
vides that "the executor of an executor shalKnot be entitled 
to qualify as executor of the first testator." The evident pur- 
pose of this act is plain, but it is exceedingly questionable as 
to what is the effect of the act, using the language it does. 

Where a personal representative buys land in order to save 
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his estate in any way, he and his successors are now author- 
ized to sell the same by virtue of a provision of the Acts of 
1905. 

The Legislature has now prescribed a method by which 
mortgages given in lieu of bonds for appearance in criminal 
proceedings may be cancelled. This is provided by Chapter 
106. 

Chapter 367 changes the law in regard to the venue of 
actions against railroads, by prescribing that such actions 
must be tried either in the county where the cause of action 
arose, or in the county where the plaintiff resided at the 
time the cause of action arose, or in some adjoining county, 
subject to removal for convenience. 

The time within which cases on appeal shall be served 
has been changed from ten days to fifteen days, and the ap- 
pellee is now given ten days to file his countercase. 

Chapter 147 provides that deeds of trust, mortgages and 
similar sales shall be regulated as to time of advertisement 
and costs of the same by the same statute which regulates 
sales under execution. 

Our homestead law has undergone a very material change 
by virtue of Chapter 111. The new law reads as follows: 

"The allotted homestead shall be exempt from levy so 
long as "owned and occupied'^ by the homesteader or by 
any one for him, but when conveyed by him in the mode 
authorized by the Constitution (Article X., Section 8), the 
exemption thereof ceases as to liens attaching prior to the 
conveyance. The homestead right being indestructible, the 
homesteader who has conveyed his allotted homestead can 
have another allotted and as often as may be necessary : Pro- 
vided, This act shall not have any retroactive effect.^' 

Chapter 294 changes the law in regard to the levy of at- 
tachments against foreign corporations. It is now provided 
that the attachment may be levied on "any person receiving 
or collecting moneys within this State, for or on behalf of 
any corporation of this or any other State or government 
shall be deemed a local agent for the purpose of this section ; 
but such service can be made in respect to a foreign corpora- 
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tion only when it has property within this State, or the cause 
of action arose therein, or when the plaintiff resides in the 
State, or when such service can be made within the State 
personally upon the president, treasurer ©r specretary 
thereof." 

If an injunction is granted without notice, the opposing 
party may now apply to the Judge for dissolution of the same 
upon notice to be fixed by the Court of not less than two or 
more than ten days. The object of this statute is to pre- 
vent hasty injunctions, and to enable improperly granted re- 
straining orders to be quickly dissolved. 

A change has been made in the criminal procedure where 
a nolle pros, is entered. A nolle pros, is taken now as of 
course if the defendant is not apprehended within two 
terms. The Clerk is required to keep a record of such formal 
entries, and if the whereabouts of the defendant is ascer- 
tained, he issues a new capias and subpcenaes to the witnesses. 

By Chapter 499, defendants in proceedings as for con- 
tempt are given the right of appeal, and it is made the duty 
of the Solicitor to appear for the Court in all contempt pro- 
ceedings in the Superior Court, and of the Attomey-Greneral 
to appear for the prosecution in proceedings for contempt in 
the Supreme Court. Heretofore there has been no provision 
whatever for any attorney to represent the prosecution in 
contempt cases. 

A method is provided by Chapter 138, by which married 
men whose wives are lunatics may sell their real estate. The 
statute seems to be full and complete. The deed made under 
it conveys merely the rights of the husband, reserving to the 
insane wife her right of dower, but apparently not her home- 
stead. 

By Chapter 451 vice consuls and other officers repre- 
senting the Federal government are given the power to act 
as commissioners for North Carolina in foreign countries. 

By Chapter 114 it is provided that the assistant secretary 
of a corporation shall have the power to make the probate 
of all instruments, to the same extent that the secretary of 
a corporation now possesses the power. 
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The executor of a mortgagee now has the right, by virtue 
of Chapter 428, to renounce his rights to proceed to sell 
under the mortgage for a foreclosure ; and a succeeding guar- 
dian may now foreclose a mortgage executed to a former 
guardian, by virtue of Chapter 433. 

The law regulating the Corporation Commission was 
amended in three particulars. Where no appeal is taken 
from an order of the Commission, upon application to a 
Judge of the Superior Court, a mandamus may issue requir- 
ing compliance with the order of the Corporation Commis- 
sion. From this order an appeal lies. Where an appeal has 
been taken and the judgment below is affirmed, the Supreme 
Court is required to issue a mandamus as a p^rt of its judg- 
ment. 

. The newspapers of the State succeeded in having an 
exemption extended to them of our anti-discrimination in 
rates statute, so that the newspapers of the State can now 
receive railroad passes, while no one else can. 

By Chapter 456 it is now provided that the cost of a 
transcript of appeal shall be taxed as a part of the Supreme 
Court costs, and in this manner a successful appellant will 
be re-imbursed his expenses for the transcript of appeal. 

The counties of Vance and Montgomery are now the only 
counties in N'orth Carolina which do not elect their Com- 
missioners by the people. A number of other counties which 
prior to this Legislature elected their Commissioners by the 
Justices of the Peace, have been given the right to elect 
by the people. 

A statute was passed authorizing County Commissioners to 
regulate the use and speed of automobiles and similar ve- 
hicles on the public highways of the State, with the excep- 
tion of the counties of New Hanover and Mecklenburg. 

The annual statement which was required to be made by 
County Commissioners and published, may hereafter be pub- 
lished monthly under the provisions contained in Chapter 
227. 

The divorce law of the State has been amended, as the pro- 
fession is perhaps well aware, so that the law reads now 
practically the same that it did in The Code. 
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A slight change was made in the law of evidence, so that 
it shall not be necessary to prove by an attesting witness in- 
struments to the validity of which the attestation is not 
an essential requisite, and such instruments may be now 
proved by admission or otherwise, although there may be an 
attesting witness to the execution. 

A table by which the present worth of annuities may be 
calculated was enacted into a statute at this session of the 
Legislature. 

Surveyors making surveys for entries of land are now re- 
quired to keep records which are filed in the ofiSce of the 
Eegister of Deeds, and these records are made competent 
evidence. 

A special statute was passed which enables the estate of 
an insane mother, under certain circumstances, to be used 
for the support of her children, upon the approval of the 
Court. 

The counties of New Hanover and Guilford have tried the 
experiment of passing special usury laws. If the Supreme 
Court shall uphold these statutes, then our building and 
loan associations may possibly find a way to circumvent the 
decision in Mills v. Building and Loan Association, in which 
it was expressly decided by our Court that the usury laws of 
the State shall be general and applicable upon all of the citi- 
zens of the State alike. 

Guilford county was not content with having a special 
usury law, but now has a special jury statute, so that jurors 
are now drawn in Guilford in a manner entirely different 
from that in use in other counties of the State. It is hoped 
this special statute for Guilford county will not create the 
widespread discussion that certain provisions of the charter 
of the^ city of Greensboro have met with. 

An act known as the Allen Act provides that where there 
are conflicting interests between defendants in a civil 
action the Court may apportion the peremptory challenges 
between the defendants or may in its discretion increase 
the peremptory challenges for the defendants to four each. 

Chapter 443 is entitled "An Act to Prohibit Fraudulent 
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Trading/' and is intended to prevent the use by a person of 
the corporate or partnership name when such person has no 
authority to do so, and to prevent a married woman from 
appearing as free traders and the like, and will no doubt 
teaftd to honesty in our commercial transactions. 

The law of partition has been changed so that lands held 
in common may be partitioned at the instance of a judgment 
creditor, in order that homestead may be allotted, and min- 
eral interests and timber interests may be partitioned sepa- 
rate from the land interest. 

Our railroads are now required to pay overcharges within 
sixty days in case of shipments wholly in the State of North 
Carolina and within ninety days in cases of interstate ship- 
ments, and freight charges must be settled as stated in the bill 
of lading. These provisions are contained in Chapter 330. 
Chapter 545 is known as the Scales Bill and prescribes that 
railroads shall transport freight within reasonable time, and 
prescribes what shall constitute such reasonable time. This 
bill was intended to take the place of the Act of 1903, known 
as the Erwin Bill, but which statute was rendered almost 
ineffective by the decision of the Supreme Court in the case 
of Walker against Southern Railway Company. 

Unfortunate citizens who have lost their right to vote by 
virtue of conviction for an infamous offense may now be 
readily restored to their rights of citizenship where the 
judgment is suspended. The details are set forth in Chap- 
ter 547. 

By Chapter 180 a Sheriff who acts in good faitii in the 
prosecution of persons who fail to pay the tax levied under 
schedules B and C, is held to be free from civil liability. He 
only becomes liable when he acts mala fides. 

Municipal corporations may now purchase land at trustees, 
mortgages or commissioners' sales or sales under execution 
and for taxes and are entitled to deeds therefor. 

The last Legislature prescribed that all municipal bonds 
shall be taxable, and that the act making this provision. 
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Chapter 532, shall be retroactive, but it also provides that 
these bonds may be exempted from municipal taxation. 

Various and sundry changes have been made in our laws 
relating to hunting and fishing. In no less than 75 out of 
97 counties there were special statutes passed at this session 
of the General Assembly relating to hunting alone, and the 
statutes regulating fishing are almost as great in number. 
The times for holding Courts have been greatly changed, 
and as is usual there are some conflicting terms of Court in 
the same district 

Your Committee, in giving this brief summary of the 
changes in our statute law, have not undertaken* to give 
the language of the changes, but have endeavored simply to 
indicate to the members of this body the subject matter of 
the changes, leaving it to each member who feels an interest 
in investigating the question further to look at the statute 
itself. 

Respectfully submitted, 

Thomas B. Womaok, 

Clm/rman. 
Thos. S. Rollins^ Secretary. 
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EEPOET OF SPECIAL COMMITTEE. 

The Special Committee appointed at the morning session 
of the North Carolina Bar Association on July 6, 1905, sub- 
mits the following report : 

It is recommended that the Association take action to se- 
cure to itself power and authority as a body or through ap- 
propriate committees: 

1st To grant license to attorneys to practice law. 

2nd. To provide for the disbarment of attorneys. 

Power should be conferred upon the Bar Association or the 
Courts, preferably upon the Bar Association, if it can be 
legally done, to try members of the Bar for offenses for 
which their license should be revoked or suspended. 

If the Courts and not the Bar Association are given au- 
thority by the Legislature to investigate charges against at- 
torneys, to revoke or suspend the license given them to prac- 
tice law, an appropriate Committee of the Bar Association 
should be given authority, and it should be made the duty 
of such Committee to see that the attention of the prosecuting 
officers is called to such violations of the law, and if the 
proper administration of justice requires, some member of 
the Committee should aid in the prosecution of these cases. 

The By-Laws of the Bar Association should be so amended 
as to make it the duty of the Committee on Law Reform to 
meet at least once each year, not less than three months be- 
fore the annual meeting of the Bar Association to consider 
such matters as have been referred to it by the Association, 
and such other matters as the Committee considers the inter- 
ests of the Bar Association require; and being thus fully 
advised as to the needs of the Association, this Committee 
should mak€t a report covering such matters as it thinks the 
attention of the Association should be directed to. 

The Chairman of this Committee should be required to 
appear before Legislative Committees and urge the enactment 
of such laws as have been recommended by the State Bar 
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Association, and his expenses incurred in the performance of 
these duties should be borne by the Bar Association. 

The Chairman of the Committee on Grievances should be 
paid a salary of $50 per annum and his expenses while en- 
gaged on the business of the Association, and it should be 
made his duty to investigate all charges or well founded 
rumors against members of the Bar reflecting on their integ- 
rity and professional conduct; and upon investigation if he 
thinks it wise to do so, he should bring these matters to the 
attention of his Committee and receive from it a report 
addressed to the Association, with a recommendation as to 
what should be done in the premises. 

We recommend that a Committee of three be appointed to 
carry into effect the suggestions made herein and report to 
the next annual meeting of this Association. 

E. J. Justice^ 
E. T. Cansler, 
T. T. Hicks, 

Gommittee, 
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AN ACT FOR THE DISBARMENT AND SUSPEN- 
SION OF ATTORNEYS AT LAW. 

The General Assembly of North Carolina do enact: 

Section One, — That an attorney at law must be disbarred 
and removed for the following causes by the Superior Court, 
rk. : 

1. Upon his being convicted of a felony other than man- 
slaughter or of a misdemeanor involving moral turpitude ; in 
either of which cases the record of his conviction is con- 
clusive evidence. 

2. When any judgment is rendered against him for money 
collected by him as an attorney, upon which judgment and 
execution has issued and been returned unsatisfied ; in which 
case the record of the judgment and execution is conclusive 
evidence. 

Section Two, — That an attorney at law may be disbarred 
or suspended : 

1. Upon its being shown to the satisfaction of the Court 
that he has been guilty of any deceit or wilful misconduct 
in his profession. 

2. For a wilful disobedience or violation of an order of 
Court requiring him to do or not to do any act connected with 
or in the course of his profession. 

3. For the commission of any act inconsistent with the 
honorable and faithful practice of his profession. 

Section Three. — That the proceedings to disbar or sus- 
pend an attorney as provided for in the foregoing sections, 
may be taken by the Court upon its own motion or upon the 
motion of a third party. 

Section Four. — The North Carolina State Bar Associa- 
tion, or the Executive Committee thereof, has authority to 
institute and prosecute, or cause to be instituted and prose- 
cuted, in the name of the State of North Carolina, proceed- 
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ings hereinbefore prescribed for the disbarment or suspen- 
sion of an attorney. 

Section Five, — The accusation must be in writing, and 
when the prosecution is instituted by the Xorth Carolina 
State Bar Association or the Executive Committee thereof, 
a written statement signed by the President of said Associa- 
tion or the Chairman of said Executive Committee, and at- 
tested by the Secretary of said Association, accompanied by 
the written affidavit of any person or persons making charges 
against such attorney, if any, duly verified and setting forth 
the facts upon which the same may be based, shall be de- 
livered by the Secretary of said Association to the Solicitor 
of the judicial district in which such attorney resides and 
thereupon (or when the proceeding is instituted by the Court 
of its own motion) the said Solicitor shall draw up such ac- 
cusation, citing the accused to appear before the Superior 
Court of the. county in which he resides, on a day named 
therein, and moving the Court for the disbarment or sus- 
pension of such attorney, and have the same served by the 
Sheriff of said county by delivering a copy thereof to the 
accused. 

Section Six. — That if the proceedings are upon the in- 
formation of an individual, the accusation must be in writ- 
ing, setting forth the facts upon which the charges are based, 
duly verified by the oath of such individual or of some other 
person, that such facts are true, and must be presented to 
and filed in the said Superior Court, accompanied by secur- 
ity for costs, to be approved by the judge holding said Court. 

Section Seven, — That when the accusation is made by an 
individual, the said Superior Court must, if of opinion that 
the accusation would if true, warrant the disbarment or sus- 
pension of the accused attorney, make an order requiring the 
accused to appear and answer the same at a specified day dur- 
ing the next term of said Court, or at any other time when 
the Court can hear and determine the same, a copy of which, 
together with a copy of the accusation, must be duly served 
upon the accused as aforesaid : Provided, That if such order 
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is made or procedings are instituted by the Court of its own 
motion, or as provided by Section of this Act, ten days 

before any term of said Court, such accusation must be made 
returnable and be heard during such term, unless continued 
for good cause by said Court upon such terms as it may 
impose. 

Section Eight. — That the accused attorney may answer 
such accusation either by objecting in writing to its suffix 
ciency, or by denying the truth of the facts alleged, or setting 
forth the facts of his defense, which said answer as to factd 
by denial or otherwise, must be in writing, signed by the 
accused and duly verified by him ; and thereupon the accusa- 
tion, objections and answer are thereby made a part of the 
records of said Court, as in other civil actions therein 
pending. 

Section Nine. — That if the accused pleads guilty or fails 
or refuses to answer the accusation, the Court must proceied 
to judgment of disbarment or suspension ; and if he answers 
the accusation, the Court must immediately at such time as 
it inay appoint, proceed to try the same, either side having 
the right to demand a trial by jury; if no jury is demanded, 
the Court in trying the same shall make and file a statement 
of the facts established by the evidence, and if a jury is de- 
manded, the jury must make a special finding of the facts 
upon issues of fact submitted to them, or by special findings 
of fact by the jury, and the Court must upon such facts 
found thereupon render judgment of acquittal or of disbar- 
ment or of suspension, as such facts may warrant : Provided, 
however. That such accused attorney may at any time stop 
or prevent the prosecution of said proceeding by a surrender 
of his license as an attorney at law, and record of such sur- 
render shall be made in the Supreme Court of the State. 

Section Ten. — That the proceedings, when instituted by 
the Court of its o\vn motion, or when the written statement 
hereinbefore provided for has been presented by the North 
Carolina State Bar Asosciation or its Executive Committee 
to the Solicitor of the district in which the accused resides, 
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mudt be conducted in the name of the State, and when in- 
stituted on the information of an individual in the name of 
the State upon the relation of such individual; and in all 
cases the Solicitor of said district shall appear and prosecute 
such accusation and be responsible for the faithful discharge 
of such duty as of other official duties required of him by 
law: Provided, however. That the Court may, upon the mo- 
tion of said Solicitor and upon good cause shown at any time, 
require the Xorth Carolina State Bar Association to give se- 
curity for the costs of such proceeding, to be approved by the 
Court within ten days after notice thereof, and the hearing 
of said cause shall be postponed for that time unless such 
security be sooner given. 

Section Eleven. — That either party may appeal to the Su- 
preme Court of Xorth Carolina from any adverse judgment 
rendered by said Superior Court in the manner now pre- 
scribed by law for appeals in civil actions, and said Supreme 
Court upon such appeal may affirm, reverse or modify th^ 
judgment of said Superior Court and render final judgment 
as the same should have been rendered in said Superior 
Court. 

Section Tivelve. — That whenever any disagreement or con- 
troversy shall arise between an attorney at law and any other 
person respecting the amount of com]:)ensation to which said 
attorney is entitled by contract or otherwise and his reten- 
tion of the same out of any funds in his hands, such attorney 
may, by motion in the Superior Court of the county in which 
he resides, of which motion the other person shall have ten 
days' notice, obtain an order of said Court that a certain 
amount is due under such contract or would be reasonable 
compensation for his services ; and when such motion is made 
and order obtained, such attorney shall not be subject to 
prosecution, disbarment or suspension under this act or any 
other penalty therefor ; and nothing contained in this section 
shall affect or destroy any right of action to which any person 
is entitled against such attorney respecting the same, or any 
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criminal prosecution to which the said attorney would be 
otherwise required. 

Section Thirteen. — That all laws in conflict with this Act 
are hereby repealed. 

AN ACT TO AMEND SECTIONS 598, 599, 600, 601, 603, 605, 
606, AND 610 OF THE CODE OF ALABAMA. 

Be it etiacted by the Legislature of Alabama: 

Section 1. That Section 598 of the Code of Alabama be, 
and the same is hereby amended so as to read as follows : The 
Alabama State Bar Association, or the Central Council there- 
of, has authority to institute and prosecute, or cause to be 
instituted and prosecuted in the name of the State of Ala- 
bama, the proceedings herein prescribed for the suspension or 
removal of an attorney. 

Sec. 2. That Section 599 of the said Code be, and the 
same is hereby amended so as to read as follows : The accusa- 
tion must be in writing, and when the prosecution is insti- 
tuted by the Alabama State Bar Association, or the Central 
Council thereof, a written statement signed by the President 
of said Association, or the Chairman of said Council, and 
attested by the Secretary of said Association, accompanied 
by written affidavit of any person or persons making charges 
for suspension or removal of such attorney, if any, taken 
before an officer authorized by law to administer oaths within 
or out of the State, setting forth the facts upon which the 
same may be based, shall be delivered by the Secretary of 
said Association to the Solicitor of the Circuit in which 
such attorney resides and thereupon, or when the proceeding 
is taken by the Court of its own motion, the Solicitor of said 
Circuit shall draw up such accusation, citing the accused to 
appear before said Circuit Court or City Court or Court of 
like jurisdiction, on a day named therein, and moving the 
Court for the suspension or removal of such attorney, and 
have the same served by the sheriff of the county of such at- 
torney's residence, by leaving a copy thereof witli the accused. 
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Sec. 3. That Section 600 of said Code be, and the same 
is hereby amended so as to read as follows : If the proceed- 
ings are upon the information of an individual, the accusa- 
tion must be in writing setting forth the facts upon which 
the charges are based, verified by the oath of such individ- 
ual, or some other person, taken before any officer authorized 
by law to administer oaths in or out of the State, that such 
facts are true, and must be presented to and filed in said 
Circuit Court or City Court or Court of like jurisdiction, 
accompanied by security for costs to be approved by the 
Judge thereof. 

Sec. 4. That Section 601 of said Code be, and the same 
is hereby amended so as to read as follows: When the accu- 
sation is made by an individual, the Circuit Court or City 
Court, or Court of like jurisdiction, must, if of opinion that 
the accusation would, if true, furnish grounds of suspension 
or removal of such attorney, make an order requiring the ac- 
cused to appear and answer the same at a specified day during 
that, or the next term, or at any other time when the Court 
can hear and determine the same, a copy of which, together 
with the copy of the accusation, must be served upon the 
accused : Provided, That if such order is made, or proceedings 
are instituted by the Court of its own motion, or as provided 
by Section 2 of this Act, ten days before any term of the 
Court, or before the adjournment thereof, such accusation 
must be made returnable and be heard during said term, un- 
less continued for good cause by the Court, upon such terms 
as it may impose. 

Sec. 5. That Section 603 of said Code be, and the same 
is hereby amended so as to read as follows : The accused may 
answer such accusation, either by objecting in writing to 
the sufficiency thereof, or by denying the truth of the facts 
alleged, or setting forth the facts of his defense, which said 
answer, as to facts, by denial or otherwise, must be in writ- 
ing,, signed by the accused, and verified by his oath, and the 
accusation, objections and answer in said proceedings are 
hereby made of record therein as in other civil suits or pro- 
ceedings of said Court. 
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Sec. 6. That Section 605 of said Code be, and the same 
is hereby amended so as to read as follows: If the accused 
pleads guilty, or fails or refuses to answer the accusation, the 
Court must proceed to judgment of suspension or removal; 
if he answer the accusation, the Court must immediately, or 
at such time as it may appoint, proceed to try the same^ 
either side having the right to demand a trial by jury; if no 
jury is demanded, the Court in trying the same shall make 
and file a statement of the facts established by the evidence, 
and if a jury is demanded, the jury must make a special find- 
ing of the facts, upon issues of fact submitted by the Court, 
or special findings of fact by the jury, the Court must render 
judgment of acquittal or suspension, or removal of the ac- 
cused, as such facts may warrant: Provided, however, That 
such accused attorney may stop or prevent such prosecution 
by a surrender of his license as an attorney in all the Courts 
of the State of Alabama, a record of which surrender shall 
be made in the Supreme Court of said State. 

Sec. 7. That Section 606 of said Code be, and the same 
is hereby amended so as to read as follows: The proceedings 
when instituted by the Court of its own motion, or when the 
written statement hereinbefore provided for has been pre- 
sented by the Alabama State Bar Association or its Central 
Council, to the Solicitor of the Circuit, in which the accused 
resides, must be conducted in the name of the State, and 
when on the information of an individual, in the name of 
the State upon the information of such person; and in all 
cases the Solicitor of said Circuit shall appear and sustain 
such accusation, and be responsible for the faithful perform- 
ance thereof as of other ofticial duties required of him by law : 
Provided, however. That the Court may, upon the motion 
of said Solicitor, and upon good cause shown, at any time re- 
quire the said Alabama State Bar Association to give secur- 
ity for the costs of such proceedings, to be approved by the 
Court, within ten days from notice to the Secretary of said 
Association, by said Solicitor, and the hearing of said cause 
shall be postponed for that time, unless such security shall 
be sooner given. 
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Sbo. 8. That Section 610 of said Oode be, and the same 
is hereby amended so that the same shall read as follows: 
Either party may appeal to the Supreme Court from any ad- 
verse judgment rendered by said Circuit Court, City Court, 
or Court of like jurisdiction, in said proceedings, at any time 
within thirty days after such judgment, in the manner now 
prescribed by law for appeals in civil cases, and may reserve 
by bill of exceptions any question proper to be reserved in 
civil causes, and the judgment rendered in said proceedings, 
and die Supreme Court may affirm, modify, or reverse such 
proceeding as the Circuit Court, City Court, or Court of like 
jurisdiction, should have rendered. 

Sec. 9. Whenever any disagreement or controversy arises 
between an attorney at law and any other person, respecting 
the amount of the compensation to which he is entitled by 
contract or otherwise, and his retention of the same out of 
any fimds in his hands, such attorney may, by motion in the 
Circuit Court, City Court or Court of like jurisdiction, of 
the county of his residence, of which such other person shall 
have notice, obtain an order of said Court, that a certain 
amount is due under such contract, or would be reasonable 
compensation for his services, and when such motion is made 
and order obtained, such attorney shall not be subject to pros- 
ecution, suspension or removal under this Act, or other pen- 
alty therefor; but nothing herein contained shall affect or 
destroy any civil action to which any person would be en- 
titled against such attorney respecting the same, or any crim- 
inal prosecution to which the accused would be otherwise 
liable. 

Sec. 10. All laws and parts of laws in conflict with this 
Act are hereby repealed. 

Approved October 3, 1903. 
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HAMILTON CHAMBERLAIN JONES. 

By Charles W. Tillett. 

Hamilton Chamberlain Jones, sixth President of the 
North Carolina State Bar Association, was bom at Como, the 
family country place, near Salisbury, N. C, on the 3rd day 
of November, 1837, and died on the 23rd of August, 1904, 
at Wilmington, N. C, near which place he had gone a few 
weeks prior thereto with the purpose of recuperating his 
health. He was a son of Hamilton C. Jones and Eliza 
Henderson Jones. His father, whose family came originally 
from Wales, was one of the foremost lawyers of his day, 
and was for many years Supreme Court Reporter, having 
reported the North Carolina decisions covered by 46th to 
59th Reports, inclusive, being known as Jones's Law Reports 
and Jones's Equity Reports. His father was also a brilliant 
wit, and established a reputation as a writer and recon- 
teur in his famous "Cousin Sallie Dilliard's Story" and 
"McAlpine's Trip to Charleston," and other stories. On 
both sides of the house, Col. Jones was sprung from the best, 
both socially and intellectually. His mother was a woman 
of wonderful strength of character. She was a daughter of 
Maj. Pleasant Henderson of revolutionary fame, and a great- 
niece of Alexander Martin, the first colonial governor of 
North Carolina. Col. Jones was also a great-nephew of the 
famous Richard Henderson, through whose influence the 
Cherokee land purchase was made, and for whom the noted 
Daniel Boone served as surveyor and trapper. 

That this family heritage brought with it duties and re- 
sponsibilities none realized more than Col. Jones. Although 
endowed with unusual mental gifts, he seemed to understand 
from the beginning that nothing could supply the place of 
painstaking study. He received his preparation for college 
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at the Ben Sumner High School, near Salisbury, an insti- 
tution where it was thought to be of the highest importance 
to ground the students thoroughly in the rudiments of the 
language and of mathematics. His natural literary talents 
and his aptitude particularly for the classics were developed 
by the training received at this school, and later at the State 
University, which he entered in 1854, and from which he 
graduated with distinction in 1858 in a class that gave to the 
State some of its most prominent and useful citizens. While 
at Chapel Hill he studied law under Judge W. H. Battle, 
was licensed to practice in the County Courts in 1859, and a 
year later was admitted to the Bar of the higher Courts. He 
first began to practice in Salisbury, and took a prominent po- 
sition from the start. Following in the footsteps of his dis- 
tinguished father, he joined the ranks of the Whig party, and 
was nominated as its candidate to the House of Commons 
in 1860, but was defeated. He also took part as advocate 
of the Bell and Everett electors in that memorable presiden- 
tial campaign. He opposed Secession, but when his State 
withdrew from the Union, then as a loyal and patriotic son 
he accepted the decision as fully as though it had been of 
his own making, and never thereafter was a question as to it 
raised in his mind. Among all those who fought for the 
Confederacy, and whose deeds of valor are still commanding 
the wondering admiration of the world, there was no truer 
nor braver soldier than Hamilton C. Jones. At the outbreak 
of the war he was first Lieutenant of the Rowan Rifles, and 
went with his company to Smithville, N. C, after the forts 
had been seized. Upon the organization of the State troops 
he was appointed by Governor Ellis as Captain of Company 
K, 5th Regiment. He entered the war at the very beginning 
and remained to the end, either in active service or in that 
still more trying ordeal as a soldier in prison or one disabled 
by wounds. On the 5th of May, 1862, he was wounded in 
the battle of Williamsburg, and before he recovered from 
these wounds he was made Lieutenant-Colonel of the 57th 
'N. C. Regiment. He joined the Army of Northern Virginia, 
and took part in the battles of Fredericksburg, Chancellors- 
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ville and Gettysburg. He became Colonel of the 57tli N. C. 
Kegiment when Archibald C. Godwin was promoted to Brig- 
adier-General. On the 7th of November, 1863, he was cap- 
tured at Rappahannock railroad bridge, and was imprisoned 
in the old Capitol at Washington, but later removed to John- 
son Island, on Lake Erie. He was afterwards exchanged 
with certain other prisoners of war, and then took command 
of his regiment near Petersburg, and participated in the 
struggle which terminated in the fall of Richmond. He was 
severely wounded at Hares Hill, March 25, 1865, having 
been selected from Gordon's entire corps to lead the attack 
on Grant's lines. He was the first man to cross the works, 
and would have carried out the command to take the fort 
but for the fact that his support failed him. 

In connection with his war record, it must not be omitted 
that his regiment and the Louisiana Brigade attacked Ceme- 
tery Hill at Gettysburg, and held it for some time. Mr. 
Bartlett S. Johnston, now of Baltimore, called attention to 
this fact in an article in the Charlotte Observer, and he 
further states that Col. Jones told him that they sent back 
courier after courier for reinforcements, and that if these 
could have been sent, they would have held the Hill, and in 
all probability changed the fate of that eventful day. 

Although Col. Jones was at first opposed to Secession, 
yet the whole-heartedness of his espousal of the cause of the 
Confederacy is shown by the fact that after Lee's surrender 
he returned to Charlotte and consulted his life-long friend, 
Judge James W. Osborne, with regard to his joining the 
movement which was projected to continue the war beyond 
the Mississippi. Guided by the advice of that eminent citizen, 
and yielding as well to his own sober second thought, he aban- 
doned all idea of prolonging the struggle. He renewed his 
allegiance to the Union, and from that time on the great 
government of the United States had no more loyal citizen 
than he. The only thought of taking up arms that ever came 
to him thereafter was when President McKinley, through 
the good oflSces of Judge J. C. Pritchard, then United States 
Senator from North Carolina, practically tendered him the 
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office of Brigadier-General in the Spanish- American War. 
Like the war horse, he snuffed the battle from afar, and 
he .would probably hare accepted the appointment, but by the 
advice of his family and friends he finally declined it. 

After the Civil War, Col. Jones resimied the practice of 
law at Salisbury, but in 1867 he moved to Charlotte, and 
there formed a law partnership with Gen. Robert D. John- 
ston, which continued for nearly twenty years. From the 
first he took the liveliest interest in the affairs of his adopted 
home, and to the end of his life he strove with all his mag- 
nificent powers to conserve and upbuild every interest of 
Charlotte and Mecklenburg county. For a short while he 
and his partner. Gen. Johnston, edited a daily newspaper 
called the Charlotte News. He was an ardent Democrat, 
and during Reconstruction Days no man of the South did 
more to defend her against the assaults of the vampire 
hordes from the North. He was for many years Chairman 
of the Democratic Executive Committee of Mecklenburg 
county, and led the party to many notable victories; and 
indeed it has been thought by many that to his wise and con- 
servative management of the party was largely due the fact ' 
that it obtained such a foothold as to make his county from 
that time on one of the leading Democratic counties of the 
State. 

Upon the death of Judge James W. Osborne in the fall of 
1869, he was elected to fill out the unexpired term of Judge 
Osborne as Democratic Senator from Mecklenburg county. 
He was again elected as Senator in 1870, and took a very 
prominent part in the proceedings of the High Court of 
Impeachment which tried and convicted Governor W. W. 
Holden. 

President Cleveland appointed Col. Jones United States 
District-Attorney for the Western District of North Caro- 
lina, in the year 1885,. and for four years he filled that high 
office with singular ability. He took care that the guilty 
should not escape punishment, and yet he never aspired to 
fill the roll of a bloody prosecutor. It was one of his favorite 
tenets that a person not only ought to have a fair trial in 
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Court, but that Court proceedings should be so conducted that 
the party would himself realize and believe that he did have 
a fair trial. 

After Col. Jones's appointment as United States District- 
Attorney, the firm of Jones & Johnston was dissolved, and 
subsequently, in August, 1887, he formed a law partnership 
with Charles W. Tillett, under the name of Jones & Tllett, 
and this lasted imtil dissolved by death. May it be added 
without violating the canons of good taste that during this 
long association of these partners not an angry word passed 
between them and not a thing occurred to mar the sweetness 
of the closest business and friendly relationship. During all 
of his career as a lawyer there were few cases of great im- 
portance, either civil or criminal, tried in his section of the 
State, in which he did not participate. 

In personal appearance Col. Jones was rather above me- 
dium height. He was a man of commanding presence, so 
that he would have attracted favorable attention in any 
assembly. He had also the erect bearing of a soldier, and 
there was a courtly grace and dignity that characterized his 
every movement. His features were clearcut, and his coun- 
tenance when in repose had rather a stern appearance, until 
it was suffused by the light of his eyes, which although pene- 
trating to a marked degree, had the very expression of kind- 
ness and good will. Up to the year 1902 he enjoyed the most 
robust health. He was fond of fishing and hunting, and 
there were few that were more successful in either form of 
diversion. He had the faculty of being able to throw aside 
the cares of professional life when he entered his home, and 
this, together with his natural aptitude and love for the 
law, brought it to pass that he would frequently go into a 
term of court covering several weeks, and seem more re- 
freshed at the end of the term than he appeared at the be- 
ginning. In January, 1902, he suffered a slight stroke of 
paralysis, and thereafter his health steadily declined. He 
never discussed with any one the seriousness of this attack, 
but no one knew better than he what it meant, and with a 
brave heart and courageous spirit he calmly awaited the 
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fatal stroke which he felt sure would not be long in falling 
upon him. 

In 1873 he married Miss Sophia Convere Myers, daughter 
of Col. William R. Myers, one of the most prominent citi- 
zens of that section of the State. Mrs. Jones survived him, 
together with the five children, whose names are as follows: 
Mrs. Charles Frances Bryant, Mrs. Frances Bruguiere, Miss 
Saida Stoney Jones, Mrs. Henry M. McAden, H. C. Jones, 
Jr., and William Myers Jones. 

In early life Col. Jones joined the Episcopal church and 
remained a communicant of that great religious body until 
his death. He held many positions of the highest responsibil- 
ity, being for many years one of the wardens of the church 
in Charlotte. Those who knew him intimately enough to 
look within the inner vale will bear testimony to the fact 
that his whole life was pervaded with an earnest and implicit 
faith in Christ as the Son of God and the Savior of the world. 
He was one of the staunchest defenders of the Faith, and it 
may be said that no one ever assailed a Christian minister of 
any denomination in his presence without receiving some re- 
buke. 

It is a comparatively easy task to give the facts connected 
with Col. Jones's biography, but the undertaking becomes an 
exceedingly difficult one when an eflFort is. made to round up 
the sketch of his life by telling what manner of man he was, 
and by placing a just estimate upon his life and character. 
The difficulty is two-fold — first, in that no language can be 
used which fairly describes him that will not appear exag- 
gerated to those who did not know him; and, in the second 
place, those words that do so aptly describe him have been 
used so often, and many times so unworthily used, of others, 
that they appear hackneyed. 

Col. Jones was one of the greatest men that the State of 
North Carolina ever produced. There was absolutely no po- 
sition of honor or responsibility within the gift of the State 
or the Nation that he could not have filled with the greatest 
measure of success. His mental faculties wefe of the highest 
order, and had received such wonderful training that his 
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reasoning powers were almost Unsurpassed. His style both 
as a speaker and writer was chasie.^nd ornate. His literary 
attainments were exceptional, fle aykS'^n omnivorous reader, 
and yet appeared to digest everything that he read. One of 
the most remarkable things about himr^wsts'.the fact that all 
the books he had ever read, whether of •hi^tbry, science or 
fiction, seemed to remain as if spread out on an open page 
before him for all time. His familiarity witfi history and 
with the classics, especially the Latin language, was^-^- never 
failing source of wonder and admiration to all wfi«&^ were 
privileged to associate with him. The physicians thart he 
examined in the court house as expert witnesses expressed; 
unbounded astonishment at his knowledge of medicine and*^ 
surgery. 

As a companion in the social circle he was unsurpassed, 
not only for the fund of useful information which he pos- 
sessed, but more perhaps for his delightful humor. The 
State never produced a better story-teller. He was a bom 
actor and mimic, and always had an anecdote to tell apropos 
of any topic under discussion, whatever it might be. 

With regard to his home life, nothing has been more beau- 
tifully or appropriately said than that written by his friend 
of long standing, Mr. Wade H. Harris, editor of the Char- 
lotte Chronicle, who said : 

"In his home life Col. Jones was pre-eminent No holier 
spot could be known than the fireside and table of his entire 
family, where mutual love knew regnancy. He was husband, 
father, counsellor, comrade and playmate. The stress and 
toil of his professional life never marred the acts and asso- 
ciations of home. A wonderful gentleness stamped every 
home thought, and was breathed out in every utterance in 
the midst of his loved ones and friends. He taught without 
dogmatism. His modesty and grace were a perpetual in- 
spiration, and now are reckoned a heritage to his children. 
He was courageous and lovable, and the privilege of nearness 
to him was strength." 

It may well be doubted whether God ever made a man in 
whom he so rarely blended the traits of the lion and the 
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lamb. He was the very pprscfuification of courage. Many 
times in his professional lifei*-^as that trait exemplified when 
he was called upon to.4<6&n3 men against whom the people 
were clamoring. It-was'ienough to make a Julius Osesar en- 
vious to witness Jij^''<x)urageou8 defiance of public opinion, 
and his bold ^S^ofeacy of the legal rights of his helpless 
clients. Oli, the* other hand he was the personification of 
gentleneaf-. A* tale of sorrow would bring a tear to his eye 
as qui,«pJy;afe to that of a child. No soul in distress ever ap- 
pe^ed'tft* him in vain. His office was a veritable rendezvous 
fpx^jN^gars. For 15 years he had a protege in the person of 
'lalt/old negro who had been rendered deaf by an accident 
'There was no professional engagement which prevented him 
from giving heed to this afflicted man, and if the weekly 
visits for help were not made, Col. Jones sought him in his 
humble cabin, and there ministered to him in his wants. 
To one who was for more than 17 years in close touch with 
him every day, and who watched the great number of people 
of all classes and conditions that came to him for advice and 
help, there was constantly the thought that he was in his way 
doing more than many of the great philanthropists in re- 
lieving suffering humanity, and thus living in imitation of 
Him who bade the weary and heavy laden come to Him for 
rest 

Although enjoying nearly all of his professional life a 
practice as remunerative as that of the best lawyers in the 
StatCj he yet amassed very little of this world's goods. In- 
deed, saving money was incompatible with his very nature. 
The need of the humblest sufferer was key sufficient to un- 
lock his coffers. Besides that he had no mind for money-get- 
ting nor for money investing. That he had his faults none 
will deny, but these were not mean faults. They were faults 
that grew out of the most amiable traits of human character. 

Of his legal ability too much can hardly be said. There 
may have been lawyers in the State that surpassed him in 
some particular professional accomplishment, but certainly it 
may be said without exaggeration that as an "all-round law- 
yer,'' he had no superior, and there be many who think that 
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he had no equal. Beginning his professional career 
equipped with a discerning and educated mind, he first laid 
deep the foundations by the closest study of the master ex- 
ponents of the law; then as assistant to his father in report- 
ing the decisions of the North Carolina Supreme Court, he 
acquired the habit of keeping himself familiar with the Su- 
preme Court decisions. No lawyer could observe him trying 
a case in the court house without feeling that he was bom 
for such a task. 

His arguments of questions of law before the Judge were 
clear-cut and forcible; his speeches before the jury full of 
convincing eloquence. His ability to extricate himself from 
those dilemmas which arise unexpectedly in the trial of 
causes was unsurpassed. Perhaps his greatest success was 
attained in that most diJficult of all tasks for the lawyer, viz., 
the cross examination of witnesses. He was often heard to 
remark that it was his opinion that he had won a large per- 
centage of his important cases by the cross examination of 
the principal witnesses placed upon the stand by his oppo- 
nents. His skill consisted in his ability to ask the most 
searching questions, and thoroughly to sift the truthfulness 
of the witness's statement, and yet never in a single instance 
to brow-beat or intimidate. No one ever saw him treat a 
witness with anything but the utmost fairness. A singular 
fact connected with his professional life was that he made 
scarcely any enemies. He could engage in the most sharply 
contested law suit, in which he did all in his power to win, 
and yet the party against whom he appeared always seemed 
to realize that he was fighting fairly, and even in defeat there 
was left no sting of bitterness. This leads up to the state- 
ment that in the practice of his profession, as in his private 
business, he was the soul of honor. He never attempted to 
deceive either judge or the jury, and it is not hard to see 
that this reputation for candor and honesty gave him added 
weight with both judge and jury. Moreover, he was law 
abiding himself, and he never advised any client to violate 
the law. He acted at all times upon the theory that a law- 
yer was a sworn officer of the Court, and he did all in his 
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power to uphold respect for the Court and to establish the 
confidence of the people in the administration of justice. 
On one occasion he reported to the Judge the misconduct of 
a juror which was known only to his client and himself, al- 
though the verdict was in his favor, and he had every reason 
to believe that the reported misconduct would cause the 
Judge to set the verdict aside. 

After all, to the lawyers of this State, the crowning glory 
of his life was the love that his brethren of the Bar bestowed 
upon him. It may be that there are those who will think 
that this sketch has dealt too much in superlatives, but it may 
be affirmed without a fear of the charge of exaggeration that 
Col. Jones was at the time of his death the best-loved lawyer 
in the State. At the same time no man ever loved his brother 
lawyers more than he did. He defended the honor of the pro- 
fession on all occasions, and suffered no man to assail law- 
yers without a rebuke. His kindness to the younger members 
of the profession was known of all men. Whenever a young 
lawyer came to the Bar in Charlotte, it was his custom to 
seek him out and encourage him, and particularly to have 
him take part in the trial of cases in the court house, so 
as to bring him before the public. 

After all this, is it any wonder that at the meeting of the 
Bar Association in Charlotte in 1904, when the time came 
for the election of a President, although there were many 
worthy names suggested, and although in Col. Jones's feeble 
condition of health it was exceedingly doubtful whether he 
could serve out the term, yet when his name was suggested 
all others were inmiediately withdrawn, and he was unani- 
mously chosen. It was a beautiful and well-deserved tribute 
of love; nay, verily, it turned out that his brethren of the 
Bar had given him this anointing for his burial, more pre- 
cious than all myrrh, and sweeter far than the costliest alabas- 
ter box of ointment. The good that he did was not interred 
with his bones. The story of his life will be told for many 
generations, and will serve to show what it is to be a true law- 
yer in the highest and best sense. 

In conclusion, this borrowed tribute is laid upon his grave. 
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The words, though spoken of another great lawyer, would 
seem to those who knew Col. Jones to have been spoken 
especially in regard to him. 

"The profession was not to him a mere trade in which to 
earn one's daily bread, nor a brawl for hire, nor a whetstone 
to the graft of politics ; nor was it a means of assisting knaves 
to engineer frauds, rings and swindles, nor to promote legis- 
lative jobberies by corrupt services or unbecoming importu- 
nities in the lobby, but, on the other hand, a clean and con- 
scientious function in which, as counsellor, clients were ad- 
vised to the things which are honest and of good report, and 
in which the law, which is another name for justice, good 
morals and social order was rightfully and impartially ad- 
ministered." 
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CHARLES FREDERICK WARREN. 

BY £. S. SIMMONS. 

Charles Frederick Warren was born in the town of Wash- 
ington, ]5f. C, on the 6th day of September, 1852. He was 
a son of Edward J. and Deborah Warren. On his father's 
side he conies of good old Xew England stock, noted alike 
for their patriotism and great learning. On his mother's 
side he comes of the oldest and best people of Beaufort county, 
and Eastern North Carolina, who for the past hundred years 
have been large contributors to the growth and development 
of this section of the State. 

His childhood and youth was spent in the town of Wash- 
ington. Every scene and spot of the old town and country- 
side were dear to his heart. ^^Every orchard, meadow and 
deep tangled wild-wood" for miles aroimd were familiar 
haunts to him, and much did he love to frequent them, even 
in the more mature years of his life. As a boy, youth and 
young man, he was robust, strong and athletic, fond of all 
out-door sports and games. He liked a gun and dog, was a 
good shot, and the chances for life of game were few when 
within his range. His early attachments in youth were deep- 
rooted and lifelong. The writer has seen him (reserved, 
strong man as he was,) weep like a babe over the corpse of 
a lady, who had been his play-mate and friend in his child- 
hood and youth. 

His academic education was at the Old Academy, in the 
town of Washington, JS^. C, a place and spot ever dear to 
him. After the close of the Civil War, at the time when the 
peerless and matchless Lee was made President of Washing- 
ton and Lee University, he was sent to this institution of 
learning for his collegiate education. Here in personal con- 
tact with him, who was not alone one of the greatest warriors 
of the world, but one of the noblest men of all ages, he 
learned many of those lessons of duty and fixedness of pur- 
pose, which contributed so much to his success in his chosen 
profession of the law. He had a grateful memory of this 
great man and often spoke beautifully of him to the end of 
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his life. From Washington and Lee University he grad- 
uated with honors in 1873 ; one of a large class who in the 
South and Southwest contributed much to the up-building 
of our impoverished country, still suffering from the disas- 
trous effects of the cruel Civil War. Among these none acted 
a nobler part in this great and patriotic work than the sub- 
ject of this sketch. 

From the lecture room at college he returned home, read 
law in the office of his father, and was admitted to tlie Bar in 
1874. After obtaining his license to practice law, he became 
a member of the law firm composed of his father, Judge 
Edward J. Warren, Col. David M. Carter and Kodman My- 
ers, Esq. It was only a short time before it was known that 
young Warren of this firm was an antagonist to be reckoned 
with seriously by his opponents. It was not many years 
after this before he became the sole surviving partner of this 
strong firm. He proved himself a worthy son of a noble sire, 
inheriting alike the marked ability of his talented mother. 
The public saw in him the lawyer of ability, able to and 
well did he hold together, not only this large practice, which 
it had taken this firm of talented men years to build up, but 
greatly added to it, until at the time of his death (which was 
all too soon) he had probably the largest law practice of any 
man in the Eastern section of the State. As a practitioner 
at the Bar he was eminently successful. This came as the re- 
sult of: first, an indomitable will; second, untiring energy, 
and third, his unmeasured devotion to his client and client^s 
cause. The light of the midnight lamp was a constant com- 
panion of his. His life beautifully exemplified the lines of 
the poet: 

"The heights of great men, reached and kept, 
Were not attained by sudden flight; 
But they, while their companions slept, 
Were toiling upward through the night." 

But, alas, strong man as he was, he taxed his strength 
beyond its powers of endurance. We who knew him best 
most appreciate this truth. He saw too late that his strength 
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was not equal to the great, self-imposed task of labor, of 
constancy to client's cause and to his profession. 
He, himself, realized this truth too late: 

" *Twas thine own genius gave the final blow, 
And helped to plant the wound that laid thee low: 
So the struck Eagle, stretched upon the plain, 
No more through rolling clouds to soar again, 
Viewed his own feather on the fatal dart. 
And winged the shaft that quivered in his heart; 
Keen were his pangs, but keener far to feel, 
He nursed the pinion which impelled the steel; 
While the same plumage that had warmed his nest, 
Drank the last life-drop of his bleeding breast." 

Our dead brother was the fairest but hardest fighter we 
ever met at the Bar. x\t all times he was a foeman worthy 
of the steel of the ablest opponents in his profession. Al- 
ways magnanimous, never striking below the belt. He was 
not an orator in the vulgar acceptation of the teirm, but his 
speeches were wise and directed to the reason and judgment 
of men. The Great Cicero says that "Eloquence is wisdom 
speaking fluently." Judged by this standard, Mr. Warren 
was always eloquent and ranked high as an orator. He pos- 
sessed a great mind, replete with knowledge, learned in his 
profession and versed in literature, past and present As a 
Lawyer he had few equals and no superiors. He easily took 
rank among the ablest men of his profession in the Old 
North State. 

The writer has heard ex-Chief Justice Furches say of 
him that his cases before the Supreme Court were better pre- 
pared and his briefs more exhaustive than those of any law- 
yer who practiced before that tribunal. 

He contributed much to the legislation of our State, and at 
all times readily and willingly yielded to the demands of 
party service, believing that it was every man^s duty in poli- 
tics to do his part for good government. 

In December, 1879, he was happily married to Elizabeth 
Mutter Blount, the daughter of Major Jno. G. Blount, and 
a descendant of G^n. Jno. Gray Blount, who is well known to 
lawyers in land litigation throughout North Carolina, as 
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seen in the grants made to him by the State many years ago. 
Likewise possessed of an inheritance of the best blood which 
courses the veins of any who have landed on these shores 
from the mother country. Bom of this happy imion are 
four children, who, with their widowed mother, are left to 
mourn the loss of their distinguished fathef. 

The writer of this memoir was nearly drawn to Mr. War- 
ren by the ties of friendship and many years of constant 
association at the Bar. 

In conclusion, his life was one fit for emulation by the 
young attorneys of our State. 

If Dr. Tahnage is right, that our life work hereafter is 
akin to our life work on Earth, then the earthly lawyer, 
Chas. Frederick Warren, is now employing his mind in 
studying the laws of the universe, those laws which make 
the planets and spheres and the myriads of worlds seen in 
the stars keep their place in the great circuit of creation. 
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SAMUEL HARRISON REED. 

Samuel Harrison Eeed was bom May 6, 1851, at the old 
Keed Homestead, in the Swannanoa valley, and died at Ashe- 
ville, N. C, May 29, 1905, aged fifty-four years and twenty- 
three days. He was the oldest son of Joseph and Catherine 
Keed, and of a line of ancestry belonging to the very earliest 
settlements of Buncombe county. 

He was educated at the justly celebrated school of Col. 
Stephen Lee, where he won distinction as a student, and after 
completing his course with Col. Lee, he studied law with 
Judge Bailey, and was licensed to practice by the Supreme 
Court of North Carolina in 1872, and from the day he was 
qualified to exercise the duties of a lawyer up to the time 
of his last ilhiess, he was in the constant practice of his 
chosen profession. 

On the 18th day of June, 1873, he married Miss Jessie 
Wingate, the only daughter of Thomas Wingate, for a long 
number of years one of Asheville's most valued citizens, and 
lived happily with her till the time of her death, which oc- 
curred some six months prior to his. 

As a result of this union four children survive, to-wit: 
Mrs. Bonnie K. Heritage, Miss Cora M. Reed, Morris Keed 
and Charles Keed. 

Sam Reed, like all men, was in some respects a remarkable 
man. A correct biography of him would be interesting and 
valuable. Would that it could be told ! 

He was, besides a lawyer of ability, a sagacious business 
man. It was his lot to become what is commonly called a 
thrifty man. He knew how to make money and he made it, 
but to his honor be it said, his thrift never had the effect 
to make him narrow, selfish or secluded. The friends and 
companions of his early life were his associates in the days 
of his prosperity. 

Samuel H. Reed was one of those men in whom the com- 
munity had implicit confidence. He was trusted to do those 
things which called for integrity and executive ability, and 
never failed to measure up to the standard expected of him. 
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Though our brother died at an age commonly looked upon 
as but little if any past the meridian, yet reflection will re- 
mind us that he lived to a riper age than has been the lot of 
most of our brethren, who like him have fallen asleep. What 
a solemn warning this reflection should be to those of us who 
yet remain. 

Our brother is gone, but let us resolve, that, with the help 
of God, we will strive to cherish his memory and emulate 
his virtues. 

"The memory of the just is blessed.'* 

W. R. Whitson, 
J. C. Martin^ 
Ohas. a. Webb, 

Committee. 
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JOHN HOMER GORE, JR. 

BY T. W. DAVIS. 

John Homer Gore, Jr., son of D. L, Gore, one of the fore- 
most of the citizens of Wibnington, and indeed in the eastern 
section of the State, and of Elizabeth R. Gore, was bom 
February 9, 1873, at Lockwood Folly, North Carolina, one 
of the historic settlements of the early pioneers of the Cape 
Fear section. 

He received his academic education at the school of Prof. 
Catlett, in the city of Wilmington, and entered Wake Forest 
College in 1891, where he remained for three years. He then 
returned to Wilmington, to which place his parents had 
moved when he was a youth, and was engaged in business 
there for a year, after which he resumed his studies at Wake 
Forest College, and graduated in 1896 with the degree of 
A. B. and B. L. He was admitted to the Bar in 1896, and 
entered into a co-partnership at Wilmington for the general 
practice of law with Hon. Franklin McNeill, the present 
Chairman of the Corporation Commission. 

When the Spanish- American War broke out, Mr. Gore 
volunteered as a private in the Wilmington Light Infantry, 
which company was mustered into the Second North Caro- 
lina Regiment as Company K. He was immediately de- 
tailed as Battalion Sergeant Major, and served upon the non- 
commission staff of the Colonel commanding until he was 
mustered out on account, of physical disabilities, in August, 
1898, when he returned to Wilmington, resuming the practice 
of law by himself. He built up during the next two years 
a lucrative and increasing practice, and on January 1, 1900, 
formed a co-partnership with Governor Daniel L. Russell, 
under the firm name of Russel & Gt)re, which co-partnership 
continued to exist until his death. 

He was drowned on the 10th day of December, 1904, near 
Wilmington, being at that time thirty-one years of age. His 
death was a peculiarly sad one. With his brother-in-law, Mr. 
William Brewer, he had gone down the Cape Fear river in 
a small boat on a hunting expedition, and on his return back 
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to the city, a storm having come up, his boat was swamped, 
and he and his brother-in-law were both drowned. 

On the 8th day of February, 1900, he was happily married 
to Miss Mary A. Brewer, a daughter of Prof. John B. 
Brewer, now president of Franklin Female College, Va., and 
to them was bom one child, who survives him. 

Mr. Gore was a lawyer of ability, serving his clients with 
marked zeal, and jealously guarding and protecting every 
danger to their interest. He was exceedingly fond of lit- 
erature, poetry and art, and possessed of much literary talent 
His library at his home contained the works of the best 
known authors, historians and poets, and he possessed an 
especially good library of the books and histories of his 
native State. He spent much of his time in a vain endeavor 
to have a public library established in Wilmington in order 
that his fellow men, less fortunate in this world's goods than 
he, might have an opportunity to improve their minds and 
character. He was exceedingly fond of poetry, was possessed 
with a pleasing sense of humor and a keen sarcasm, full of 
wit and quick at repartee. 

Like all men he had his idiosyncracies, but was kind- 
hearted and generous to a fault, and had a host of very dear 
and warm friends, to whom his death was exceedingly sad, 
coming, as it did, with such a shock in the noonday of his 
life, and casting a gloom over the entire community in which 
he lived. 
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WILLIAM ARRINGTON DUNN. 

BY J. C. MACRAE. 

William Arrington Dunn was bom near Scotland Neck, 
in the county of Halifax, in the year 1856. He was edu- 
cated at Homer's Military Academy. After he left school 
he read law in the office of his uncle, the Hon. W. H. Kitch- 
in, and had the benefit of the instruction of Judge Thomas 
NT. Hill, to whom he recited weekly. 

He was admitted to the Bar of l^orth Carolina in 18YY, 
and imtmediately entered upon the practice of his profession 
as partner in the firm of Kitchin & Dunn, which partnership 
continued for ten years, after which he practiced alone. Liv- 
ing in the county where he was bom, entering into an associa- 
tion which brought him into large contact with the good 
people of Halifax, he at once became a leader in his county, 
and took prominent part in all its affairs. So he continued 
until the close of his useful and honorable life, only too 
short for his profession, his friends and his country. 

He was the legal adviser of the county authorities, and 
otherwise held no office, but stood as the friend and counsellor 
of the people. He was an upright, religious man, a member 
of the Baptist church, foremost in all good words and works 
among his people. 

He was always delicate in appearance, but never shirked 
a duty. 

^Vhile his business was at its best, while the confidence of 
his community in him was the most perfect, just as his son 
had come to aid him, the hand of God was kindly laid upon 
him and he passed away in peace. 

The Comimittee adopt the following article as expressive 
of their sense of this great loss : 

This Association desires to express its deep sorrow at the 
taking away of one of its brightest ornaments, but takes com- 
fort in the good left to those who survive him. 
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THOMAS NORFLEET HILL. 

BY F. D. WINSTON. 

Thomas Norfleet Hill was born in Halifax county on the 
12th day of March, 1838, the son of Whitmel J. Hill, whose 
father of the same name was a member of the Convention 
that met in Halifax. His forbears were people of character, 
refinement and culture. For more than a century they have 
been leaders in social and civil life in Halifax and the sur- 
rounding counties. Mr. Hill was prepared for college and 
entered the University of North Carolina in 1853. His 
academic training had been pursued with the view of his en- 
tering the law. His four year's course at Chapel Hill was 
marked with close study, a love of general reading not usual 
at that date and a very hearty obedience to college rules and 
discipline. He graduated with distinction in 1857. 

His class was a large one, embracing Hon. Thos. S. Kenan, 
President of this Association, Judge A. C. Avery, Col. Rob- 
ert M. Bingham, John W. Graham, Hon. B. F. Grady, and 
others, a class of seventy members. 

At once after graduation he entered Judge Pearson's law 
school. Here he kept up his habits of study, both of the text 
books of his profession and of general history, and gained 
considerable reputation at this law school, then famous for 
turning out well prepared law students. Judge Pearson pre- 
dicted for him a successful career as a good lawyer. The 
future justified his prediction. Mr. Hill was an excellent 
lawyer, well grounded in principles and familiar with de- 
cisions, especially those of the United States Supreme Court 
His success at the Bar was slow. He was a most modest and 
retiring man and for many years made few appearances in 
active practice. They were not years of idleness or disap- 
pointment. He was for a generation the leader of the Bar 
in his county, not in argument and general aptness in any 
cause, but in sound judgment and safe advising. Before the 
Supreme Court he was especially strong. Then the facts 
were argued on and his knowledge of the fundamentals of 
the profession and his general reading gave him great ad- 
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vantage over his brethren who had triumphed in the Court 
below. Mr. Hill was modest and retiring. To this fact 
can be well attributed his failure to enter the busy and active 
arena of politics. He was for many years Clerk and Mas- 
ter in Equity of Halifax county, and also the presiding jus- 
tice of the Inferior Court of Halifax county. 

He filled these positions with fidelity and ability. In 
1878 he was prominently mentioned for the Supreme Court 
bench and at many conventions he was voted for in connec- 
tion with nominations for either Supreme or Superior Court 
judgeship. In 1902 he was a candidate for Chief Justice 
of the Supreme Court and was defeated by his countyman, 
the present distinguished and able Chief Justice. 

Mr. Hill had correct literary tastes, founded in youth 
upon a reading of the best authors and strengthened through- 
out his life by constant perusal and study of the best litera- 
ture of his day. 

In religion he was a member of the Episcopal church 
and died in the communion. Mr. Hill was twice married. 
His first wife was Miss Louisa Hall, of Pittsboro, and his 
second wife was Miss May Lay, of Halifax county. In his 
domestic life he was singularly blessed. 

He loved his profession. The honors of this Association at 
times were conferred on him. He was Vice-President and 
a member of the Committees. 

Thomas Norfleet Hill was essentially a gentleman; a man 
of courage, character and convictions. He enjoyed in a 
marked degree that reputation which ever comes to those who 
pursue the right as they see it 

Every mark of respect was shown him by his neighbors 
and the profession, and we add this testimonial to his worth 
as a lawyer and citizen. 
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ADDEESS OF WELCOME. 
By Charles French Toms. 

Mr. President, Fellow Members of the North Carolina Bar 
Association, Ladies and Gentlemen: 

To me is assigned the most pleasant duty that will be 
performed by any member of this assembly, and in the per- 
formance of that duty I can scarce find words with which 
to adequately describe the pleasure that I feel in giving you 
a hearty welcome to "The Land of the Sky." 

It seemed to me today as I came along that the cry of 
"welcome" was abroad in the land. That these towering 
cliffs w^ith which we are surrounded, touching with their 
mighty fingers the vaults of heaven, these pearly streams 
flowing over golden sands, these mighty lakes in which is 
mirrowed the face of nature, and the inhabitants of this 
great country, 

"The Land of the Free and the Home of the Brave," 

a race of happy and contented people, each commission me to 
say "Thrice welcome to you all." 

In giving you this hearty welcome we do not claim all 
for this country, but we do claim much. We claim the purest 
water, the grandest people, and the grandest scenery that 
any country has ever produced, and if you doubt this asser- 
tion, you have but to step outside and cast your eyes around, 
and you will see, as was said by Scott, 

**A spot an angel deigned to grace." 

It was said anciently that all roads led to Rome — Rome^ 
the proud mistress of empires, the great center of civilization, 
and the mother of nations, sitting as she did upon her throne 
of majesty and power, governing the world mth an iron 
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hand ; her kingvS and her subjects reveling in the lap of 
luxury. 

In those days no mighty engines drew trains of cars and 
annihilated space. Nerves of steel and muscles of iron had 
not been formed, the furnace door had not been opened, and 
the tri]) hammer's sound had not been heard. Watts had not 
captivated steam nor had Franklin chained electricity. 

Today how different. One road leads to Toxaway, and 
that road can carry more passengers, it combines more of 
man's liandiwork, more skill and ingenuity in its makeup, 
than possibly all the roads of Rome put together, and the 
Toxaway Company at this end of tliat road, through Mr. 
Hayes as manager, now welcome you with open arms. 

I used the expression ^*Land of the Free and Home of the 
Brave/' I again repeat it. 

Mr. President, I have stood upon the summits of the 
highest of these mountains and looked far into the valleys 
below, and as I gazed upon these * 'modest homes of our 
Highlands,'' I have marvelled with myself. 

Far away across the "rocky raftered ridges," as far as the 
eye coiild reach, lay an ocean, sometimes emerald green and 
again, as the setting sun cast its rays across it, it became as a 
sea of molten gold, making it as one great poet has said, 

"Glow like summits in some Eden-Land, flush rose or faint to gray 
When the twilight brings its vespers, to the vales of Ottaray." 

And again I have stood in the same place, my feet encased 
in April violets, the bright sunlight almost driving me in 
search of shade, but no longer could I see the shores of the 
Emerald Sea. The Phantom Islands had vanished. Be- 
neath, all was chaos. In the heart of the raging storm below, 
I could see the vivid lightning flash from peak to peak, while 
the ever rumbling thunder, like some great organ, seemed to 
play a grand recessional. 

The shifting picture again changes. The mists roll away. 
The sea is no longer green but blue, and far away in tlie dis- 
tance, like a golden band, I could see the "Oclawaha" ^vind- 
ing around the feet of nature's crest. 
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In the eastern heavens appears another apparition. A 
rainbow of gorgeous color. In the west, against a background 
composed of every tint contained in nature's paintshop, 
standing like a silent sentinel, is the mountain, "Warwasee- 
ta;" standing where for centuries it had looked down upon 
the cami^fire of the Indian, later to be followed by the civili- 
zation of the white man. 'No architect ever planned an 
edifice like the smallest of these giants. All humanity is 
dependent upon them, for without them there would be no 
rivers, no rains, and the sea itself would become as a desert. 
And now the thin circle of the new moon arises, and as "night 
pulls her sable curtain down" she hides from the sight as 
glorious a spectacle as the eye of man ever beheld. The an- 
cients consecrated these mountains to their Gods whom they 
believed dwelt therein, but I consecrate them today to you, 
and I say take them, enjoy them, and if you should so desire, 
dwell in peace beneath their ample shades. 

It was said upon one occasion by a president of this Asso- 
ciation that he would rather have the honor of being elected 
its president, than to be elected by all the people. Chief Jus- 
tice of the Supreme Court of North Carolina. This expres- 
sion, coming as it did from one of our gTeatest lawyers, 
means much to us, and it is befitting for me to say, while 
upon this subject, that you are now. almost upon historic 
ground, speaking from a standpoint of legal history. 

In the adjoining county of Henderson, on the Yth day of 
April, 1883, there was founded the First Bar* Association 
(so far as I am able to learn) ever founded in North Caro- 
lina, and so recognized by the legal profession of that time. 
This body was called "The Association of the Bar of Western 
North Carolina." It had for its president Col. A. T. David- 
son, of the county of Buncombe, kno\vn to all as "the Father 
of the Bar," a great lawyer and a noble citizen. It had for 
its secretary, Col. S. V. Pickens, of Hendersonville, N. C, 
who first projected the idea of such an association, and the 
first address before it was delivered by Hon. J. Williams, 
of Hendersonville, at that time Mayor of the town. It was 
founded for a high and noble purpose, as the second article 
of its printed constitution shows. It reads as follows : 
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'^This Association is established to maintain the honor and 
integrity of the profession of Law, to increase its usefulness 
in promoting the due administration of Justice, to cultivate 
social intercourse among its members and to prevent the ad- 
mission and continuance of unworthy persons in it" 

As I look around me I see many faces here whose names I 
observe upon its list of more than sixty members. You have, 
therefore, encamped near the place where the first idea of 
fraternal brotherhood among the Bar of North Carolina orig- 
inated, bom as it was in nature's temple, and reflected today 
in this magnificent body. 

We welcome you because all of North Carolina is proud 
of you. They have a, right to be proud of you. When we 
turn back the pages of North Carolina's history, we find that 
the brightest stars in her diadem are her lawyers. She needs 
no words to describe their greatness, their deeds are sufficient. 
The name of Ruffin has been heard around the globe. It has 
decorated the books of England — it has been whispered in the 
halls where first the common law was reasoned out, and 
neither his enemies, if he ever had one, nor time can separate 
that great name from its present association with the prin- 
ciples of right, equity and justice. 

Wlien we speak of Ruffin, another face arises before our 
fancy, that of the great Chief Justice Pearson, of whom it 
can well be said, that 

"His life was gentle, and the elements 
So mixed in him, that nature might stand up 
And say to all the world, this was a man." 

There, again, was William Gaston — Lawyer, Statesman, 
Judge and Orator — a combination of dignity, learning, vir- 
tue and uprightness. 

And so I could name others like Henderson, Battle, Win- 
ston, Merrimon and Manning, but time is too short, and 
it would amount to but a twice told tale of greatness. 

Again our lawyers have been pre-eminently the backbone 
of the State at all times, both in Peace and War. In peace 
they have guided her affairs with a hand whose touch has 
been as gentle as it was firm. In time of war they have led 
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to victory troops whose courage has been and forever will be 
unquestioned. For four long and weary years they followed 
the destinies of the Southern Cross, and there sleeps in hal- 
lowed sleep today on almost every battlefield members of our 
Bar whose names are covered with undying glory and whose 
deeds are marked with heroic bravery which is the greatest 
heritage that can descend to a free and mighty people. 

Where lawyers are we find peace and prosperity. It is a 
mistaken idea to believe that a lawyer is an emblem of strife. 
'No lawyer w^ho is true to his profession, to his conscience 
and to his client ever stirred up strife, but on the contrary 
his mission in this world is to put down discord. This may 
sound paradoxical to the laity. The light which the lawyer 
holds in his hands and which guides his feet is the "gladsome 
light of Jurisprudence," and he knows, as knows every man 
of worldly experience, that when Lord Chatham said, "Where 
law ends, tyranny begins," he spoke an everlasting truth. 

You are prosperous because people need you in the affairs 
of life. Your honesty in the past is the "open sesame" of the 
future. 

People have come to you and cast their treasures to your 
keeping, placed their honor in your hands, nay, even more, 
they have entrusted to you their lives when the stem law of 
nature demanded as of old "an eye for an eye, and a tooth 
for a tooth," and in place of executing such a law, you have 
tempered your judgment with mercy and weighed out the 
offender in the scales of justice a portion equal to his offense. 
Today what State has greater lawyers than North Carolina ? 
They are, indeed, the flower of the Bar. 

We are proud of our present State and Federal Judiciary, 
proud of the things they have achieved, and the manner in 
which it has been accomplished. The right of "life, liberty 
and the pursuit of happiness" in Xorth Carolina is guaran- 
teed to every man, w^oman and child, and we thank God to- 
day that every man can worship Him "according to the dic- 
tates of his own conscience," a right given us by our Fed- 
eral Constitution. 

No nation or no man ever achieved much without the aid 
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and assistance of lawyers. All the great instruments of the 
world from Magna Charta down to the present day were 
drawn by them. By them came freedom of speech, by them 
came freedom of the press, by them came religious liberty, 
and it is to them that the freedom of mankind, and peace and 
good will on earth is attributable. 

And now lastly I welcome you in the name of this South- 
land of ours, because Southern Lawyers and Southern men 
are so greatly interwoven with the history of these United 
States that were you to blot out their works it Avould leave 
our country almost destitute. You would blot out the great 
Declaration of Independence, the greatest instrument ever 
conceived by the brain of mortal man, and yet it was penned 
by a Southern hand, declaring with Southern spirit, "that 
all men were created equal,'^ and recognizing every man to 
be a sovereign. You would blot out a great part of the Con- 
stitution of the United States, that great instrument guaran- 
teeing as it does the liberties of the people. You would blot 
out the name of Washington, the Father of his Country, and 
leave this nation fatherless. You would blot out the great 
Monroe Doctrine which has said to the nations of the East 
"thus far shalt thou go and no further." You would blot 
out Abraham Lincoln, who was bom in Kentucky, who with 
one stroke of the pen released the shackles of four million 
slaves. You would blot oxit the memories of Stonewall Jack- 
son and Robert E. Lee, whose deathless names will go on 
forever resounding down the Halls of Eternity. The Con- 
federacy is dead, and we can all say together that 

"No nation rose so pure and white, 
None fell so free from crime." 

It was their nation, it was ours. We remember it as a 
beautiful dream, we hallow it as a fond recollection. The 
stars and stripes have replaced the stars and bars. They are 
here, and they are here to stay. It has been sealed to us by 
some of the best of North Carolina's blood, for it has been 
the winding sheet of such heroes as Bagley and Shipp, and 
beneath its ample folds I again extend to you a most joyous 
welcome. 
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One more word to you fair ladies. Your presence will add 
more to the pleasure and enjoyment of this occasion than 
that of your distinguished husbands and sweethearts. We 
thank you for that presence. An occasion like this without 
the presence of ladies, is like a beautiful ring with the dia- 
mond missing, for no diamond ever shone more beautiful, 
or with greater lustre, than the vivacious eyes of an American 
woman. 
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REMARKS BY MR. THOS. S. KENAN, PRESIDENT 
OF THE ASSOCIATION. 

Gentlemen of the Bar Association: 

I congratulate you in assembling on the shores of beautiful 
Lake Toxaway at this the Seventh Annual Session of the 
Association, and thank these good ladies for their charming 
presence; for their aid and encouragement are regarded as 
essential to the promotion of any laudable undertaking. 

Article eleven of your Constitution makes it obligatory 
upon the President to deliver an address, but he is allowed 
the privilege of selecting its subject. Assuming the right 
to place a liberal construction on this article, I have ven- 
tured to depart from the general custom in that I have not 
confined myself to any particular subject. 

After completing the course of study at Judge Pearson's 
Law School, I was licensed to practice law in the County 
Courts in December, 1858, and in the Superior Courts in 
December, 1859. I recall the names of but few members of 
this body who antedate me. 

The ancient procedure of the Common Law and the old 
system of pleading and practice were then in vogue, but they 
have been swept away by a blizzard of reform. I opened a 
law office in Kenansville, Duplin county, in 1860, and the 
first suit in which I was employed was upon a note for the 
recovery of a considerable sum of money. The defendant 
was brought into court by due process, and when I saw upon 
the docket that the demand of the plaintiif was met by an 
entry of "Payment ; setoff ; accord and satisfaction ; stat. lim., 
with leave to add," which meant any other plea in defense, 
as nil debet or non est factum, I Avas riotously inclined to 
enter a nol pros,, leave the court house, abandon the practice 
and engage in other business. However, upon being informed 
by older lawyers that these pleas were merely formal, my 
fears were dissipated and the suit was prosecuted to judg- 
ment. When the money was collected I gave a receipt to the 
officer for the amount, as attorney of the plaintiff, mounted 
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my horse and went to the plaintiiFs house about a mile from 
the village and paid it to him. The amount was so big that 
I wished to be relieved at once of the responsibility of keep- 
ing it until my client came to town. Moreover, I had some 
professional pride at the successful termination of my first 
suit, and wished the client to be furnished with physical evi- 
dence of its result as soon as possible. I received the $4 fee, 
the usual amount taxed against an unsuccessful defendant in 
the bill of costs, as attorney's fee, which was regarded by the 
profession generally at that time as sufficient compensation 
for the service rendered. As a general rule, plaintiffs paid 
their attorneys nothing for collecting claims — the only re- 
muneration being the small sum adjudged against defendants 
in such cases, in the nature of damages for delay in settle- 
ment. The aphorism that lawyers "live high and die poor'* 
would have been grievously applicable to the conditions then 
existing had it not been that in many instances there were 
other material resources which could be made responsive to 
their needs. 

Those of us who were licensed to practice law at that pe- 
riod of our history did not long indulge the hope that court 
business and clients would demand our attention. The pro- 
fession of law must yield to the profession of arms. The 
South contended for her rights and North Carolina stood by 
her. The coimtry was severely excited about the condition 
of affairs. Military operations were going on everywhere. 
The call of the State for troops Avas cheerfully and promptly 
responded to by her citizens. Lawyers, among others, were 
converted into officers and privates, and then came the "long 
wrestle" and "strenuous tug" in our efforts to sustain the 
government of the Confederate States. I happened to be 
among those who were sent to the front in April, 1861, and 
was repeatedly under fire from the long ranged guns of the 
Union troops at "Rip Raps" in Hampton Rhodes upon our 
forces, then stationed near Sewell's Point, below Norfolk. 
In the spring of 1862, after I had been assigned to the com- 
mand of a regiment (43d N. C), we were placed in the 
division of Major-Qeneral D. H. Hill, who made a demon- 
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stration in force near New Bern, and the first order ever 
given me to inake a charge with my raiment upon the enemy 
(occupying a formidable earthwork at Deep Gully), was by 
General Hill, conveyed by my college classmate, A. C. Avery, 
who was at that time inspector-general on Hill's staff with the 
rank of major. The order was of course obeyed, but its exe- 
cution, though successful, was accompanied with more or 
less of the usual fear attendant upon dangerous performances. 
And it is a pleasing coincidence to note that, after a long 
interval, the next time this classmate communicated to me 
what may be considered an order was on the 25th day of 
January, 1905, in Raleigh, by telephone, when he was author- 
ized by your Executive Committee (Art. 10, Const), at their 
meeting in that city, to say that I had been selected to fill 
the vacancy in the office of President in this Association ; and 
I am here in obedience to that call, with a profound acknowl- 
edgment and appreciation of the honor it bestows, but with 
a consciousness that my absence from the fleld of active pro- 
fessional work in recent years has greatly impaired my abil- 
ity to make any practical suggestions for the ''good of the 
order." I did not anticipate that the services of one who is on 
the "retired list" as a public speaker would be called into 
requisition on such an occasion as this, and hence these in- 
coherent and somewhat reminiscent observations, which are 
submitted today, form the basis of an apology to a generous 
audience for his shortcomings. 

But having been connected with the judicial department 
of the State for some years as attorney-general, clerk of the 
Supreme Court and official reporter of its decisions, I have 
had opportunity to form the acquaintance of most of the 
lawyers, to see the incoming and outgoing of appeals, the in- 
terv^ening processes to supply deficiences in their "make up" 
and the anxious movements of coimsel, sometimes tinctured 
with a strong ingredient of nervousness occasioned either by 
their own want of promptness in preparing matter for hear- 
ing, or that of the judge below, who has taken the papers 
with him on his ridings of the district, to settle the case on 
appeal. When the matter is perfected, a judicial utterance 
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made and the resolution of the court promulgated, I have 
observed the countenances of attorneys for the successful 
party beaming with intense delight, and have even heard 
their expressions of concurrence in the conclusions reached 
by the court; on the other hand, the opposing counsel strolls 
silently through the corridors of the Supreme Court building, 
with a suspicion prowling around that he is on his way to 
the room, beyond the hearing of the court and out of its view, 
set apart for indulgence in vociferations of chaste profanity 
in accordance with precedent established as far back as the 
time of Lord Mansfield, that is to say, he **cusses" the court — 
a fruitful source of complaint being the alleged allowance 
of technicalities to block the way to a decision of the case on 
its merits, or that the appeal deserves better treatment than a 
disposition by '*per curiam order." Then a petition to re- 
hear ^^comes on to be heard," and if the former ruling be re- 
versed, the positions of coimsel are reversed, and so it goes. 
I take it that this "practice" obtains in all courts; but be- 
yond the humorous side of the situation, it must not be re- 
garded as disrespectful to the judges or as ground of pro- 
ceedings in contempt, but as evidence of the sublime earnest- 
ness of counsel in the interests of clients and of their convic- 
tion in the strength of their legal positions ; for it is said that 
in our library of 15,500 volumes the diligent searcher can 
find a deluge of authorities sustaining almost every proposi- 
tion of law, except perhaps in a rare case of res Integra. No 
wonder the custom and apparent necessity of consulting a 
multitude of books have increased the labors of Bench and 
Bar, and to some extent obstructed the course of adherence 
to the groat principles underlying our jurisprudence, as ex- 
pounded by the "old books." In my judgment no deviation 
from that course should be encouraged, and no ground fur- 
nished to give color to the suggestion that in this progressive 
age the law is becoming a commercial trade, instead of retain- 
ing its standard as a science and a great philosophical pro- 
fession. If there has been a departure, let us be swift to 
return to the "landmarks" and repudiate die notion that the 
great convenience to judge and lawyer of well prepared 
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digests of cases can in any sense be substituted for the "mud- 
sills'- of the law. Conditions may change, but the great 
principles remain. 

The inconveniences and irregularities caused by want of 
promptness are sometimes unavoidable, and good ground may 
be shown for the apparent neglect. The press of business 
upon an overworked, inadequately paid judicial oflScer, and 
the many engagements of counsel who is fortunate enough 
to be burdened with clients of the paying variety, frequently 
operate in arrest of an immediate performance of official or 
professional duty. Be it remembered, however, that the 
longer the delay in its execution, the more difficult the work 
becomes, by reason it may be of some intervening complica- 
tions. Our people are not of the commercial brand, and as 
a rule have never heretofore been accustomed to meeting en- 
gagements promptly. To do so has been regarded as a species 
of servility. An agreement to meet a party tomorrow at a 
certain hour for the transaction of some matter of business 
was considered complied with by putting in an appearance 
the next day, or on "Tuesday of next court,'' on' which day 
in former times the people met at the county town, organ- 
ized a sort of clearing house and felicitously adjusted their 
business affairs and "swapped horses" — the latter custom still 
obtains in some localities with the friendly recognition of 
the lawyers and approval of the judge, implied by their pres- 
ence on " 'change" or on the "boneyard" (as it is called) after 
adjournment of court. And one may imagine that they saAv 
rare exhibitions of shrewdness in the business, conducted per- 
haps in accordance with the rules laid do^vn by a high au- 
thority on the subject of horse trading, and exemplified in a 
unique story told of one who was the owner of a colt in which 
he took "considerable stock," but became worried about his 
condition, "because," he said, "there's alwus somethin' ailin' 
'em;" and he regretfully added, "I could 'a got putty near 
what I was askin' fer 'em last week, and putty near what 
he wus worth ; an' I've noticed that most gen'ally alwus when 
I let a good offer go like that, some cussed thing happens to 
the boss. It ain't a bad idee, in the boss bus-nis, anyway, to 
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be willin' to let the other feller make a dollar once'n a while." 
And the same authority says : "The's as much human natur' 
in some folks as th' is in others, if not more." 

In further evidence of the magnitude of this ancient Tues- 
day : It is related of that great lawyer and intellectual man, 
the late David M. Carter, that one day, upon the occasion of 
his visit to the Centennial in Philadelphia, in 18Y6, he and 
many others were viewing a large crowd of people on the 
grounds. A strange lady, standing near Mr. Carter, and look- 
ing at him as if the question was addressed to him, said : 

"Did you ever see so many people ?" 

"Yes, madam, many times.'' 

"Pardon me, sir, will you tell me when and where you ever 
saw so many ?" 

"On Tuesday of court, at Swan Quarter, in Hyde county." 
Xow, in these rapid transit times, in the constant changes in 
methods of business life, in this stenographic and typewriting 
age, and in the broadening field of practical science, the law- 
yer who attains the higher and more steadily maintained 
measure of success is the prompt, well equipped one. The 
readiness to perform every professional duty, the necessity of 
eliminating redundant matter in the preparation of cases and 
thereby reducing expense to clients as enjoined by rule of 
court, and repeated judicial deliverances, and the willingness 
to attend to the smallest detail, should receive practical en- 
couragement. Do not understand me as submitting these re- 
marks in a didactic sense, for your familiarity with the rules 
and your experience as practitioners have aiforded oppor- 
tunity for the acquisition of an abundant supply of 
necessary equipment ; but simply as a reminder that prompt- 
ness in the dispatch of professional work for the Supreme 
Court or any other court is essential to the relief of the prac- 
titioner from annoyances, which the want of it may produce. 
All these details are an integral part of the foundations .upon 
which the proceedings are perfected and the arguments of 
counsel are bottomed. 

But the difiBculties and environments which confront the 
lawyer in good practice are so variant that it is almost impos- 
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sible for one to do more than adhere to some practical rule 
suggested by his own experience as a practitioner and suited 
to the conduct of his own affairs. Furthermore, it is a well 
established fact that lawyers have ever taken a deep interest 
in the welfare of the country and actively participated in 
every movement looking to the advancement of the people 
and the preservation of the liberty of the citizen, and the 
North Carolina lawyer is no exception to the rule. He neg- 
lects his professional interests to answer the demands of 
his fellow citizens, and the services of no class of our people 
are more urgently required in times of difficulties and emer- 
gencies than those of the man behind the law book. He has 
a patriotic and honest pride in preserving our civilization 
in its undiluted form, and withholds his approval of any 
scheme tending to the establishment of paid agencies to inject 
by wholesale an undesirable foreign element into our social 
life. He encourages the coming among us of those who can 
assimilate American customs and wishes them to make their 
homes here and aid in the development of the country, but 
opposes the application of the ^^expansion policy" by which 
the disturbing contingent might be admitted. And I will 
say here that my objection to this indiscriminate immigrant 
business has been so unvarying and so pronounced that T 
would prefer to see our State remain in her conservative and 
homogeneous condition, for all time, rather than incur the 
risk of industrial advancement through the introduction 
of a promiscuous population from foreign lands, and of 
making this the dumping ground of undesirable people to re- 
lieve the congested condition of large cities. In the last 
decade or two our progress in all lines has been wonderful; 
it has been steady, gradual, healthy ; let it so continue, for it 
is the result of natural business activity. 

It is a matter of grave doubt whether it would be good 
policy for the State to employ agents here or elsewhere, and 
pay them salaries to encourage immigration. It may be that 
such agents would exert themselves to ^^do business" at all 
hazards, and thus, unintentionally, open a channel for lodg- 
ment of the microbes of opposition to law and order. The ad- 
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vantages of immigration may not outweigh its dangers, and 
an advance in the wrong direction is a step backward. It is 
not my purpose, however, to dilate upon the subject, but in 
view of the fact that it has recently assumed importance here, 
and that there is a diversity of opinion among our best men 
upon it, I am persuaded that, Avhile on the "skirmish line" 
of the movement, it will not be out of place to appeal to the 
gentlemen of the Bar to bestow upon it their most earnest 
thought and thorough investigation, that they may be the 
better enabled to give to the people such wise, conservative 
and business-like advice as will tend to secure their safety in 
future and preserve the individuality and characteristics of 
our American State of N^orth Carolina. 

I commend to the members of the Bar the admirable Code 
of Ethics adopted by the Association five years ago. Re- 
currence to the rules therein laid down should be repeat- 
edly had, "lest we forget.'' It has been maintained that 
compliance with the rules of professional propriety was 
inherent in those who preceded us years ago in the practice of 
the law — certainly the necessity of ethical codes was not then 
apparent. Their character and reputation for honest work 
may well be emulated by us. But I do not think that all the 
excellencies of human endeavor passed away with those hon- 
ored ones; they have come to the present generation with 
claims established both by "descent" and by "purchase ;" yet 
it has been conceived necessary, and properly so, that rules of 
conduct should be published for the guidance of the profes- 
sion. They are required by innumerable conditions, which 
suggest themselves, resulting from the progressiveness of the 
age and from the creation of new branches of the law. 
It is better therefore to warn the enthusiastic prosecutor or 
defender of a cause that there is dangerous ground beyond the 
ethical limits prescribed, in order that his action may be 
restricted to the field of generous rivalry. 

Ethics, the lexicographers say, is a science of human duty, 
but it is still a hard term to define. "isTo rule will determine 
an attorney's duty in the varying phases of every case," are 
the words used in the preface to your Code. The times, the 
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nature of the case, the circumstances surrounding it, the 
temperament of lawyer and client, are all factors to be taken 
into account when occasion arises for the exercise of judg- 
ment in a particular matter. But the straightforward, honest 
man of any calling will see his way out of all these difficul- 
ties ; he knows the right from the wrong, and will pursue that 
course which commends itself to all just-minded people. So 
that the manner in which the proprieties of professional life 
shall be observed depends upon the man, and if he has the 
proper conception of his duties as a citizen, all will be well. 

It is declared in the Constitution of this Association that it 
was formed ^% cultivate the science of jurisprudence, to pro- 
mote reform in the law, to facilitate the administration of 
justice, and to elevate the standard of integrity, honor and 
courtesy in the legal profession ^^ ^ * •'' and in the 
Code of Ethics it is said that ''purity and efficiency of judi- 
cial administration depend as much upon the character, con- 
duct and demeanor of attorneys in their great trust as upon 
the fidelity and learning of courts or the honesty and intelli- 
gence of juries.^' With these admonitions prominently put 
before us, how are we demeaning ourselves ? Has there been 
any ground for discipline of members? Is it not the duly 
of the Association to make every effort to warn a member of 
approaching danger, should it be seen that his zeal as a law- 
yer is tending toward an infraction of the rules of the profes- 
sion, or that his regard for their wholesomeness has dimin- 
ished? If such a case should arise, it would be a friendly 
act indeed to give the warning. It is enjoined by one of the 
rules (51) that an attorney "should always be a friend to the 
defenseless and the oppressed,'' but it never was intended that 
the rule could be invoked as an excuse for a departure from 
correct methods. 

I do not think a lawyer should apply to persons under in- 
dictment for an appearance on the docket in their behalf with 
the avowed purpose of getting an opportunity to exploit him- 
self before court and jury as an advertisement for further 
employment. Such conduct is not justifiable, even if compe- 
tition is sharp, and the eagerness in pursnit of business is im- 
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patient ; if once indulged in, it certainly should not win ap- 
plause by repetition, and one who conceives it to be an orna- 
ment to the profession is painfully ignorant of what consti- 
tutes a great lawyer, and is saturated with a desire for pre- 
cocious recognition. The exhibition of a little modesty in 
such case would be refreshing, though it might operate in 
^^restraint of trade f but it is not likely that the courts would 
hold it to be agiainst ^^public policy." If the accused be able 
to do so he employs counsel ; if not, the court will assign one 
to defend him, and he ^^ought not to ask to be excused for 
any light cause" (says the rule), but to give his best efforts 
in urging such defense as the law of the land permits, as has 
often been done. Nor do I believe that a lawyer ought to 
countenance a system of watching the conduct of others or 
hearing their words, or attempting to make discoveries upon 
which to ground an action. One had better seek the way to 
^^another crib at which to fatten" and escape the burden of 
reproach. If his zeal and activity are robust, let him see to 
it that they are checked before reaching the pernicious stage, 
for the one thing a man cannot endure is the consciousness 
that the community where he lives condemns him. Let not 
the mad rush for money warp our judgment in determining 
the course to be taken if propositions be made which are cal- 
culated to affect the honor of the profession. "The profession 
is a branch of the administration of justice and not a mere 
money-getting trade," are the words of rule 45 (last sentencie). 
It may be said that the times are out of joint and the busi- 
ness methods must conform to them ; if so, it would be well 
to rejoint the times with appliances approved by honest men, 
and no organization can contribute more material to. that 
end than this honorable profession. No association of in- 
dividuals can claim a monopoly in the possession of good 
qualities. There is the good and there is the bad in all, but 
we maintain that there is as great a proportion of the good 
in ours as in any other calling. Notably is it the fact that 
considering the varied, responsible and delicate business 
transactions of the lawyer, we rarely hear of one who has be- 
trayed the confidence of his client, or misappropriated money 
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collected by him or placed in his control for investment. His 
honesty is generally considered a sufficient indemnity against 
loss. No bond is required. 

I apprehend that gentlemen of the Bar have steered clear 
of the dangers to character which would result from a known 
departure from the salutary injunctions incorporated in your 
Code, and will always comply with the strictest requirements 
of the situation, so that there will not be evjen a whisper of 
susj)icion against their personal integrity. The words of 
Judge Sharswood, as set out in your Code, are never inappro- 
priate on an occasion like this. He says: ^'There is perhaps 
no profession, after that of the sacred ministry, in which high- 
toned morality is more imperatively necessary than that of 
the law. There is certainly, without any exception, no pro- 
fession in which so many temptations beset the path to swerve 
from the lines of strict integrity; in which so many delicate 
and difficult questions of duty are constantly arising. There 
are pitfalls and man-traps at every step and the mere youth, 
at the very outset of his career, needs often the prudence of 
self-denial as w^ell as the moral courage which belong com- 
monly to ri])er years. lii^h moral princi})le is his only safe 
guide, the only torch to light his way amidst darkness and 
obstruction." 

It remains to be said that if the members wish to maintain 
the high standard as above indicated, the State Bar Associa- 
tion must be made more effective in its work. While it is 
advisable to retain the social features, it will accomplish no 
good by simply meeting once a year and going through with 
the formalities of the occasion. To retain its dignity and 
insure its permanency, more specific and strenuous measures 
must be adopted to rid the profession of corrupt and dishonest 
material. I have heard, since I came here, of some gross 
violations of our rules and of fraudulent and illegal practices 
on the part of lawyers, which, if true, would be ground for 
revocation of license. But, under the existing by-law a com- 
plaint in writing must be made by a member to the Commit- 
tee on Grievances and this may be the reason why such unpro- 
fessional conduct is not made the subject of inquiry ; for one 
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always dislikes to assume the attitude of prosecutor. In all 
such cases, the Committee on behalf of the Association should 
be positively required to take the initiative. Under Article 
nine of your Constitution, a member may be expelled for cer- 
tain causes, but this does not go far enough. There ought to 
be an Act of Assembly providing a procedure by which this 
Association would be authorized to institute proceedings in 
a court of competent jurisdiction to revoke the license of any 
lawyer in the State, whether a member of this organization 
or not, who is found guilty of gross misconduct. I have 
brought this matter to your attention in the performance of 
a duty that one who occupies this place should not even de- 
sire to shirk, and with the hope that your good judgment 
may blaze the way to a thorough investigation of the whole 
matter, that the approaches to the profession may not only 
be well guarded, but that the exit of the unworthy may be 
made sure and certain. 

Before closing 1 beg to be permitted to say something of 
my immediate predecessor. I knew Hamilton 0. Jones for a 
half century. We first met as students at the University in 
1854. After graduation, and completing the course of study 
at law schools, we obtained license to practice law about 
the same time ; both entered the Confederate army and in the 
course of time were commissioned to be colonels of regiments ; 
both were wounded and captured, and, together, were prison- 
ers of war at Johnson's Island (in Lake Erie), Ohio, for 
many months. Subsequently we were participants in public 
assemblages and social gatherings. Events in our careers 
were singularly concurrent, and our relations for fifty years 
were most cordial. I have often thought of the strong ties of 
friendship between us, formed under the iron hail of battle, 
amid the dangers of war and severities of prison life, but I 
believe that stronger still were those of our college days at 
Chapel Hill, where qualities and traits of character were 
discovered in the boy, which developed into the noble man 
that he was. I cherish his memory and wish that the picture 
of this able and distinguished lawyer, this genial and honest 
citizen, could be framed in the hearts of all who love the true 
courage of a gentleman. 
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EELATIOX OF THE FEDERAL TO THE STATE 

COURTS. 
By Jeter C. Pritchard, United States Circuit Judge. 

On behalf of the good people of Western Carolina, I join 
with my distinguished young friend from Hendersonville in 
extending a hearty welcome to the members of the profession 
and their families who are present on this occasion. 

It is appropriate that those of us who have been engaged 
in the turmoil and strife incident to the trial of causes should 
be able to retire to this beautiful spot where we can greet 
each other, relate our experiences at the bar and talk over 
matters of importance to the profession. 

This association has already accomplished much good and 
I am sure that it is the purpose of this distinguished body of 
men to do all in their power to promote the observance of 
those rules of ethics which are necessary t > keep our profes- 
sion on a high plane and at the same time encourage and stim- 
ulate the younger members of the profession to attain that 
high standard which has at all times given the North Caro- 
lina Bar an enviable reputation at home and abroad. While 
I am no longer able to engage in the practice, at the same 
time, I take a lively interest in everything that tends to ele- 
vate the prof esion to which I belong. 

My subject for discussion is the ^^Relation of the Federal 
to the State Courts." It is one of interest to the members 
of the x)rofession as well as the country at large. That there 
has been more or less friction in the administration of the 
law by the Federal courts on account of legislation enacted 
soon after the close of the war cannot be denied. Owing to 
the enforcement of the Internal Revenue Laws as well as stat- 
utes relating to reconstruction at a time when the passions 
and prejudices growing out of the unfortunate conflict which 
brought so much ruin to our section, the people of the South 
were resentful in regard to those questions about which there 
can be no controversy at this time. The passions and pre- 
judices which existed at that time have disappeared and all 
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persons are now in favor of the enforcement of the statutes 
which were enacted for the purpose of raising revenue, and as 
a result the Federal courts are becoming more and more pop- 
ular, and all patriotic citizens recognize the importance of 
these courts, and while they act within the limits prescribed 
by the statutes defining their jurisdiction, the due adminis- 
tration of the law relating to civil and criminal causes by 
these courts is as essential to the peace and well being of the 
citizens of our State as the enforcement of the acts of the 
Legislature by the State courts. A proper exercise of the 
powers conferred upon the Federal courts with due regard 
for the prerogatives of the State courts will not infringe the 
rights of the citizen nor interfere in the slightest degree with 
the proper enforcement of the acts of the Legislatures. 

The framers of the Constitution of the United States fore- 
saw with a prophetic vision the wonderful growth and devel- 
opment of this country, hence the adoption of the constitu- 
tional provision which authorizes the enactment of legislation 
by which we are to solve the many important problems which 
are presented to the American people at this time — ^the 
proper solution of which can only be secured through a ju- 
dicious exercise of the powers conferred by the Constitution 
upon the courts of the United States. 

In pursuance of such provision Congress has enacted that 
in cases where controversies arise between citizens of differ- 
ent States that such matters should be heard in a court where 
the jurisdiction of the parties is not confined to the limits 
of either of the Sates in Avhich they reside. 

In view of the commercial intercourse between the citizens 
of the several States, and especially the many and intricate 
questions growing out of these transactions, it was deemed 
essential that provision should be made for the trial of 
causes arising out of such relations, in a forum, the decisions 
of which could be reiiea upon for their proper construction 
and imiform interpretation. 

It is desirable and very essential that the amicable relations 
existing between the State and the Federal courts should be 
preserved ; and acting upon this theory, the Federal court of 
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last resort Las uniformly held that in all actions at law where 
substantial justice can be obtained by following the prece- 
dents and practice of the State courts, that such course should 
be adopted, but in cases involving commercial transactions 
and general jurisprudence where the decisions of the State 
courts are in conflict with those of the Federal courts the 
latter will prevail. Also in cases where the Federal courts 
are called upon to construe an act of the State Legislature 
which is claimed to be in contravention of the Constitution of 
the United States, the decision of the United States court of 
last resort will control. 

However, the equity jurisdiction of the Circuit courts be- 
ing the same in all the States, their rules of decisions are the 
same in all the States, and decisions of State courts which in- 
volve only general principles of equity and are not controlled 
by local law or usage are not binding authority on the courts 
of the United States. 

I fully realize and appreciate the responsibility which 
rests upon me when I undertake to define the relation which 
the Federal courts sustain to those courts whose duty it is to 
enforce the laws which have been enacted by the Legislatures 
of the several States. If the Federal statutes are construed 
in the spirit in which they are written and the powers of the 
Federal courts exercised with due regard to the comity which 
exists between the Federal and State courts there can and 
should be no conflict between these courts. 

In discussing the question as to the extent of the power 
of the State to control the procedure of its courts, Justice 
Brewer, in the case of Brown v. New Jersey, 175 U. S., page 
172, says : "The State has full control over the procedure in 
its courts, both civil and criminal cases, subject only to the 
qualification that such procedure must not work a denial of 
fundamental rights or conflict with specific and applicable 
provisions of the Federal Constitution. '^ 

If the law is enforced in accordance with these rules, we 
have two independent jurisdictions operating in the same 
territory, performing functions of the highest importance to 
the people, and at the same time administering laws that are 
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essential to the peace and good order of our country without 
producing the slightest friction. These systems of jurispru- 
dence are in perfect harmony with the theory of our govern- 
ment and afford a striking illustration of the stability of our 
institutions. 

Tliere has been more or less controversy as to the jurisdic- 
tion of the Federal courts, but the whole subject is regulated 
by statutes which have received the careful consideration of 
the highest courts of the land, and as a result their juris- 
diction is well defined, except as to some questions which are 
yet to be determined. These questions are of the utmost im- 
portance and upon their proper solution depend in a large 
measure the peace and welfare of the American people. 

In order to determine the jurisdiction of the United States 
courts, certain questions relating to the same must be made to 
appear in the record at the time suit is instituted: First, 
it must affirmatively appear that there is a diversity of citi- 
zenship, that is to say, that all of the parties arrayed on one 
side of the controversy must be residents and citizens of a 
State other than the State where the action originated. It 
must appear that either all of the plaintiffs or all of the de- 
fendants are residents and citizens of the State where the 
action is brought, or that all of the plaintiffs must be residents 
and citizens of the State where the action is instituted, and 
all of the defendants residents and citizens of the State other 
than where the suit is brought, or vice versa. It must also 
appear that a sum in excess of two thousand dollars, exclusive 
of interest and cost, is involved in the controversy before 
the United States courts can assume jurisdiction. Of course, 
there are many instances wherein the United States courts 
have jurisdiction to which I will not refer on this occasion, 
inasmuch as I do not desire to tax your patience with a dis- 
cussion of such length as would be necessary to comprehen- 
sively state the entire scope of the court's jurisdiction, hence 
it will only be my purpose to discuss in a general way those 
matters with which we most frequently come in contact. 

The Federal courts will also take jurisdiction of certain 
controversies instituted in the State courts upon a proper 
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showing : First, cases where there is a diversity of citizenship 
and the jurisdictional amount is involved. It frequently oc- 
curs in cases of this kind that suit is instituted against several 
defendants, some of whom are residents and citizens of other 
States, and others are residents and citizens of the State 
where the action is commenced. When the question of remov- 
ability depends as to whether there is a separable controversy, 
and it should be made to appear that there is such a contro- 
versy, then that portion of the suit which is instituted 
against the non-resident defendants can be removed to the 
Federal courts and tried separately and independently of the 
cause of action against the local defendants, otherwise the 
petition for removal will be denied. The second class of 
cases instituted in the State courts, removable to the United 
States courts for trial are those wherein the non-resident de- 
fendants, or any of them, upon proper application make it 
appear to the court that they cannot obtain a fair and im- 
partial trial of the cause in the State court on accoimt of 
prejudice and local influence. There is this distinction be- 
tween cases which are sought to be removed on account of 
diverse citizenship and those sought to be removed on accoimt 
of prejudice and local influence ; where it is sought to remove 
a case on account of diverse citizenship, the application to 
remove the same must be made before the time when the de- 
fendant is required to answer under the State practice; and 
it must appear that all of the defendants are residents and 
citizens of another State, except as heretofore stated, in cases 
of separable controversies, while the act which authorizes the 
removal of cases on account of prejudice and local influence 
among other things provides, that "any defendant at any time 
before the trial thereof" may upon proper showing have the 
case removed to the Federal court. Therefore, even though 
a number of citizens of the State where the suit is instituted 
may be joined with defendants as non-residents, such joinder 
cannot deprive the non-resident defendants or any of them of 
the right to have the case removed to the Federal court. 
Where a case is removed from a State to a Federal court, if 
for any reason, the plaintiff is in doubt as to whether the 
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teaeral court has jurisdiction of the subject matter, he may 
make a motion to remand the case to the State court, and it 
then becomes the duty of the court before whom the same is 
pending to decide the question as to whether the court in the 
first instance had jurisdiction, and if the court should be of 
the opinion that it did not have jurisdiction of the contro- 
versy, the case should be remanded to the State court for trial. 
There can be no review of the court's action in such cases, 
unless it should appear at some stage of the proceeding that 
the validity of the Constitution of the United States or some 
other Federal question is involved in the controversy, and 
in that event the defendant Avould be entitled to a writ of 
error for the purpose of having the same reviewed by the 
Supreme Court of the United States, after the highest court 
of the State had passed upon the questions involved. On the 
other hand, if upon the hearing the Circuit Court should be 
of the opinion that it had jurisdiction, then the ruling of the 
court in that respect would of course be subject to review by 
the Circuit Court of Appeals together with other questions 
which might be raised during the progress of the trial. 

It may be interesting to note the distinction between the 
modes of procedure in the Federal courts as contradistin- 
guished from the procedure of the State court when it is 
sought to review the action of the lower court. While the 
practice in the State court is to secure a review of all ques- 
tions ])assed upon by the lower court on appeal to the highest 
court of the State, under Federal practice where it is sought 
to have a review of questions which may be raised in a court 
of law such cases must be ^carried to the higher court by a writ 
of error. This proceeding is in the nature of a suit instituted 
either in the Circuit Court of Appeals or in the Supreme 
Court of the United States, according to the character of the 
controversy, for the purpose of having the action of the lower 
court reviewed. The party against whom judgment is ren- 
dered in the lower court, and who sues out a writ of error, 
(which must be attested by the Chief Justice of the Supreme 
Court of the United States), for the purpose of that suit be- 
comes plaintiff in error and the party in whose favor the 
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judgment is rendered in the lower court becomes a defend- 
ant in error. During the progress of the trial in the Circuit 
Court, or District Court, it is essential that any exception 
which may be taken to the ruling of the court should be ai 
lowed at the time it is taken, and at the termination of the 
trial the plaintiff in error is required to prepare a formal 
bill of exceptions which should contain exceptions to the 
ruling of the court, and also a clear and succinct statement of 
the evidence bearing upon such exceptions, and exceptions 
that may be taken to the refusal of the court to grant any 
prayers for instruction which may be rejected. The bill of 
exceptions should be accompanied with an assignment of er- 
rors which should set out in detail and with particularity 
the instances wherein it is claimed the court has erred. If 
the controversy heard by the lower court is a suit in equity 
or admiralty then the aggrieved party is entitled to be heard 
on appeal, and is not required to sue out a writ of error. 

In bankruptcy proceedings, the petitioner is not entitled 
to an appeal unless the amount involved is five hundred dol- 
lars or more. However, section 24 of the Bankruptcy Act, 
provides that upon an original petition filed in the Circuit 
Court of Appeals, any person who may be affected by the de- 
cision or order complained of, is entitled to have such order 
or decision of the Bankruptcy Court reviewed on questions 
of law. In cases where there is a trial by jury, it then be- 
comes necessary in order to review the proceedings of the 
court below to sue out a writ of error. 

Under the Act of 1891, Circuit Courts of Appeals were 
created for the various circuits. This statute takes away the 
right of appeal from the District to the Circuit Courts, and 
leaves the Circuit as well as the District Court a court of ex- 
clusive original jurisdiction. The act also divides all cases 
heard in these courts into two classes. One class is made 
appealable directly to the Supreme Court, and it is provided 
that the other class shall be reviewed by the Circuit Court of 
Ap])eals, and the decision of that court is final except in a few 
cases. In addition thereto, it is provided that any new or 
difficult question of law arising in the Circuit Court of Ap- 
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peal may be certified to the Supreme Court. This provision 
is a very important one, in view of the diversity of opinion 
among the various Circuit Courts of Appeal. It was enacted 
for the purpose of harmonizing any difference of opinion 
which might occur between these courts. 

Section 5, of the Act of 1891, enumerates the class of cases 
which may be taken by appeal or writ of error from the exist- 
ing Circuit and District Courts direct to the Supreme Court, 
viz.: 

(1) In any case in which the jurisdiction of the court 
is in issue; in such cases the question of jurisdiction alone 
shall be certified to the Supreme Court from the court be- 
low for decision. 

(2) From the final sentences and decrees in prize causes 

(3) In cases of conviction of a capital or otherwise infa- 
mous crime. 

(4) In any case that involves the construction or appli- 
cation of the Constitution of the United States. 

(5) In any case in which the constitutionality of any 
law of the United States, or the validity or construction of 
any treaty made under its authority, is drawn in question. 

(G) In any case in which the constitution or law of a 
State is claimed to be in contravention of the Constitution of 
the United States. 

Nothing in this act shall affect the jurisdiction of the Su- 
preme Court in cases appealed from the highest court of a 
State, nor the construction of the statute providing for re- 
view of such cases. 

It will be observed that the act provides for appeals as well 
as writs of errors while the appellate jurisdiction of the Su- 
preme Court over the State courts is only exercised by writs 
of error. 

Curtis, in his work on the Jurisdiction of the Federal 
courts, in discussing this phase of the questions, says : 

"The difference is an important one, for writs of error 
take up merely questions of law; whereas an appeal carries 
up the whole case, evidence and all. In all equity and ad- 
miralty cases, therefore, for these are the cases which go up 

10 
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by appeal to the Supreme Court, if it has jurisdiction under 
any of the foregoing clauses, it reviews decisions of the in- 
ferior Federal courts upon matters of fact as well as of law." 

Section six of the Act of 1891, which fixes the jurisdiction 
of the Circuit Court of Appeals, reads as follows : 

"That the Circuit Courts of Appeals established by this act 
shall exercise appellate jurisdiction to review by appeal or 
by writ of error final decision in the District Court and the 
existing Circuit courts in all cases other than those provided 
for in the preceding section of this act, unless otherwise 
provided by law, and the judgments or decrees of the Cir- 
cuit Courts of Appeals shall be final in all cases in which the 
jurisdiction is dependent entirely upon the opposite parties 
to the suit or controversy, being aliens and citizens of the 
United States or citizens of different States ; also in all cases 
arising under patent laws, under revenue laws, and under 
the criminal laws and in admiralty cases, excepting that in 
every such subject within its appellate jurisdiction the Cir- 
cuit Court of Appeals at any time may certify to the Su- 
preme Court of the United States any questions or proposi- 
tions of law concerning which it desires the instruction of 
that court for its proper decision." 

Where it is sought by writ of error to review a judgment 
or decree of a State court in order to warrant an exercise of 
the jurisdiction of the United States Supreme Court, the 
case must come within one of three categories, viz. : 
, 1. There must have been drawn in question the validity of 
a treaty or statute of, or an authority exercised under the 
United States ; and the decision must have been against the 
claim to maintain which either was relied upon ; 

2. Or there must have been drawn in question a statute of, 
or authority exercised under, a State, upon the ground of 
repugnance to the Constitution or a law or treaty of the 
United States ; and the decision must have been in favor of 
the validity of the State law or authority in question. 

3. Or a right must have been claimed under the Constitu- 
tion or a treaty of, or law of, or by virtue of a commission 
held or authority exercised under, the United States; and 
the decision must have been against the right so claimed. 
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These statutory provisions embrace and define the several 
classes of cases which involve a Federal question, without the 
existence of which, the Supreme Court would not have the 
authority to grant a writ of error to the State court. 

It is not my purpose at this time to enter into a further 
discussion as to the extent of the jurisdiction of the Federal 
court, but I now desire to call your attention to certain ques- 
tions of public interest, which, owing to their nature, can 
only be adjudicated in these courts. 

As a nation we have made wonderful progress from a com- 
mercial, industrial, and manufacturing standpoint. We have 
extended our railways into every section of the country, 
erected manufacturing plants of all kinds, built beautiful 
cities, made our rivers and harbors navigable, and established 
a financial system which is without a rival in the civilized 
world. The conservative people of North Carolina for quite 
a while after the war were slow to take advantage of these 
splendid opportunities for manufacturing and industrial de- 
velopment with which they were blessed, but the great devel- 
opment in these lines which is now being made within our 
borders should be a source of pride and gratification to every 
true North Carolinian. 

Under the new order of things it would be a physical im- 
possibility for an individual to own and operate any one of 
these great enterprises. These instrumentalities are essential 
to our progress as a nation, and their organization and 
perpetuation a blessing to mankind ; but while this is true we 
must not lose sight of the fact that the formation of these 
stupendous undertakings render it possible for certain abuses 
incident to their operation to exist, and which should be cor- 
rected, not in a spirit of antagonism and with a view of 
extermination, but such questions should be considered in a 
patriotic spirit and laws enacted which will protect the indi- 
vidual in the enjoyment of his rights and at the same time 
accord to such enterprises every possible right to which the 
individual citizen is entitled, and thereby afford encourage- 
ment to those public spirited men whose efforts have resulted 
in making this the most aggressive and progressive country 
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on the face of the earth. The business of these combinations 
in most instances is interstate in its character, and therefore 
cannot be reached through the medium of the State courts. 
It is folly to talk about the State courts undertaking to regu- 
late the affairs of the Standard Oil Company, with its pipe 
lines extending into many States, and this is true with re- 
spect to the great transportation lines, as well as other com- 
binations to which so many objections have been raised in 
recent years. These Examples forcefully illustrate the condi- 
tion with which we are confronted at this time, and justify 
the assertion that in order to protect and properly safeguard 
the rights of the whole people the existence of the Federal 
judiciary is absolutely indispensable. 

That the jurisdiction of the Federal courts will be extended 
in the near future is reasonably certain. Owing to the multi- 
plicity of statutes in the various States relating to the sub- 
ject of divorce, interminable confusion and in some instances 
scandal and a perversion of the law obtain. This subject 
is one which affects the morals of our people and reaches all 
classes of society. Marital relations are sacred and should 
be preserved and enforced in the Christian spirit in which 
the authority for the same is granted. 

Owing to the enactment of statutes in some of the States 
it is possible for those who so far forget the vows which they 
have assumed in this respect to evade the laws of their own 
States by taking up temporary abodes in States where such 
laws prevail, to secure a dissolution of the bonds of matri- 
mony by doing that which is not only a fraud on the juris- 
diction of the courts of those States, but in defiance of all 
rules of decency and an utter disregard of the laws of God 
and man. This is an evil which if allowed to grow Avill sooner 
or later undermine our social institutions. A careful study 
of ancient as well as modern history discloses the fact that 
governments have advanced or declined in proportion to the 
enforcement or the failure to enforce laws bearing on this 
subject. If a nation is to be strong and enduring its laws 
must be enacted and enforced upon the theory that no law 
can be potent which docs not receive the sanction of the "Code 
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of Morals" upon which all laws should be founded. While 
it is desirable that salutary laws should be enacted, experience 
teaches us that no human law can be enforced which does not 
have the moral support of the noble Christian men and 
women of the land. From the nature of things it is well nigh 
impossible to secure anything like uniformity of our divorce 
laws through the Legislatures. While I am not in favor of 
the Federal government encroaching upon the rights of the 
State, yet I am thoroughly convinced that the only eflFective 
way by which we can deal with this subject is to secure the 
enactment of a national divorce law which I think might be 
properly classed among the subjects contemplated by the gen- 
eral welfare clause of the Constitution of the United States. 

If it should be determined that the power of Congress to 
enact a law of this character is not implied from the pro^dsion 
of the Constitution to which I refer, it would be an easy 
matter to secure an amendment to the Constitution which 
would fix this subject beyond cavil, but which of course 
would have to be submitted to the several States for their 
adoption. 

Divorces are granted in many States for the most trivial 
causes, and in my opinion the time has come when Christian 
people of all denominations should demand the enactment of 
a national divorce law. These and many other matters will, 
no doubt, be considered by Congress in the near future. 

Some have sought to create the impression that the Federal 
courts are hostile to the interest of the people of the State, 
but there is no foundation for such contention. These courts 
belong to the people of the State as much as the State courts, 
and as already stated, were created for the express purpose of 
affording to citizens of the various States facilities by which 
they might have their controversies speedily and satisfactorily 
determined. 

The judges as well as the officials of the Federal courts are 
residents of the State in which the courts are held, and the 
juries are selected by jury commissioners, the members of 
which are residents and belong to different political par- 
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ties, charged with the duty of selecting true and lawful men 
regardless of political or local influence. Under this system 
no non-resident defendant should be compelled to try his case 
in the State court when it is made to satisfactorily appear 
that he cannot obtain a fair and impartial trial in that forum, 
and this is especially true, in view of the fact that the Federal 
court possesses every facility for giving both the plaintiff and 
defendant a fair and impartial trial. 

The removal of the case from the Federal to the State court 
is an assurance to the defendant that his rights are not to be 
affected by local influence or prejudice; while on the other 
hand, the plaintiff has the satisfaction of knowing that his 
cause is to be tried by a jury composed of citizens of the State 
where he resides, thus equalizing any differences that may 
exist at the time of the institution of the proceedings. 

While some are inclined to speak of lawyers in a contemp- 
tuous manner, it is highly gratifying to know that in the fu- 
ture, as in the past, these great problems cannot be solved 
without the aid of those good and true men who have done so 
much as members of our profession toward creating a system 
of laws which are as enduring as the "eternal hills," by 
which we are surrounded on this occasion. In every crisis 
in our history as a nation, the lawyers have come to the res- 
cue. American history is replete with the struggle and sacri- 
fices that have been made by these distinguished men who 
have spent their lives at the bar and in legislative halls con- 
tending for those great principles, the establishment of which 
involved the peace, happiness and the general welfare of the 
people. To this class of men we owe a lasting debt of grati- 
tude. Without their aid it would have been impossible for 
us to have established the splendid system of jurisprudence 
which commands the respect and admiration of the liberty- 
loving people of every clime. I know of no class of individ- 
uals whose influence is more potent than that of the legal pr^ 
fession, and it is a matter of pride to us to know that with 
few exceptions, they have stoutly contended for the right and 
against wrong and oppression. 
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Let us do all in our power to sustain both the Federal and 
State courts in their efforts to administer the law. We are 
all oflScers of the law, and I assure you that those of us who 
are called upon to preside over the courts need the active and 
hearty co-operation of our brethren in the discharge of our 
duties. 
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THE HISTORY AXU F.VOLUTIOX OF THE COM- 
MERCE CLAUSE. 
By Joseph M. Hill, Chief Justice of Arkansas. 

In 1778 the Xew Jersey Assembly passed a resolution call- 
ing the attention of Congress to the regulation of trade by the 
several States and the many difficulties and embarrassments 
in^'olved on account of the varying regulations, and expressed 
the opinion that the sole and exclusive power of regulating 
trade with foreign States ought to be vested in Congress. 

In 1781 Dr. Witherspoon presented a resolution in Con- 
gress declaring that "it is indispensably necessary that the 
United States, in Congress assembled, should be vested with 
the right of superintending the commercial regulations of 
every State * * *.^' 

In 1784 Congress proposed to the States that a grant of 
power to regulate trade be given Congress, and received re- 
sponse from only four of them*. 

In 1785 a Committee of Congress reported that, in its 
opinion, "Congress ought to possess the sole^^.d exclusive 
power of regulating trade, as well with foi^gii nations as 
between the States." The x\rticles of Confederation gave 
Congress the exclusive control over the regulation of trade 
with the Indians, but did not give it any power to regulate 
trade with foreign nations or among the States other than 
such power as grew out of the inhibitions on the States. The 
States were prohibited from laying duties which would inter- 
fere with treaty stipulations with foreign nations, and the 
people of each State were guaranteed free ingress and regress 
to and from other States and the enjoyment in each State of 
all the privileges of trade and commerce, subject to the same 
duties, impositions and restrictions as the inhabitants of 
the respective States. In this way a limited regulation of 
trade, through the treaty-making power, with foreign nations, 
was conferred on Congress, but Congress was wholly power- 
less to perform its treaties, for it could not enforce an obliga- 



•Ist Curtis Historj' Constitution of the United States, page 334-. 
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tion on the States that a State did not choose to voluntarily 
assume. 

The Duke of Dorset, on the 26th of March, 1785, wrote to 
the commissioners who were endeavoring to negotiate a 
commercial treaty with England, saying he was instructed 
to learn the real nature of their power, whether it emanated 
from Congress or the several States, and he said that the ap- 
parent determination of the several States to regulate their 
several interests rendered it necessary for his court to know 
how far the commissioners could enter into an agreement 
with Great Britain, which it was not within the power of any 
State to render totally useless and ineffectual. Washington 
wrote to Colonel Lee : ^^To be more exposed in the eyes of the 
world and more contemptible than we already are is hardly 
possible." Congress used all its resources and energies to 
meet the demands upon it. Complete financial ruin was 
averted only by a small loan which Holland was generous 
enough and, perchance, at that time, able to make, but this 
was totally inadequate to do more than bridge over an emer- 
gency. If possible, the internal affairs of the country were 
even worse than the foreign relations. Kebellion broke out 
in Massachusetts, and Washington wrote to General Knox: 
"There are combustibles in every State which a spark might 
set afire"."" Conflicting and retaliatory trade regulations 
and restrictions begot animosities between the States. This 
situation of affairs naturally gave rise to the deepest concern 
to the statesmen of that period. Among others, it arrested 
the attention of James Madison, who served in Congress from 
1781 to 1783. Being forbidden by the law of Virginia to 
seek re-election for a succeeding term, Mr. Madison was 
elected to the Virginia Assembly shortly after retiring from 
Congress, and carried to that body his impressions of the dire 
condition of the country as he viewed it from the halls of 
Congress. W^hether he originated the movement resulting in 
the Annapolis Convention is doubted, but that he gave it 
practical effect, there is no doubt. Mr. Sidney Howard Gay, 



•l8t Von Holtz CoQstitutional History, pages 40-47. 
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in his Life of Madison,* credits him with being the author 
of the whole plan, and accounts for it in this way : The Poto- 
mac was the boundary line between Virginia and Maryland, 
but, under Lord Baltimore's Charter, Maryland had juris- 
diction over the river to the Virginia bank, and this right had 
been recognized by Virginia, which claimed for herself the 
free navigation of the Potomac and Pocomoke. This vir- 
tually left no maritime law on the Potomac, and rendered it 
impracticable to provide ports of entry on one bank of the 
river, while the other bank from the source to the sea was 
free to all comers. Madison wrote to Jefferson, who was then 
a representative of Virginia in Congress, pointing out this 
anomalous condition of affairs, and suggesting that he confer 
with the Maryland delegates with a view to removing this 
difficulty by an agreement between the States. Jefferson 
approved the idea, and sought an interview with the Mary- 
land delegates, and found them favorable to the plan. A con- 
cert of action was entered into, by which the respective As- 
semblies of Maryland and Virginia appointed delegates to 
devise a plan to regulate the trade along these waters, and to 
settle the boundary by mutual concessions, and to regulate 
trade among the two States. These commissioners met at 
Alexandria on the 28th of 'March, 1785, and made a compact 
in behalf of their States upon a common system of regulation 
for their mutual interests, f While holding this conference, 
the commissioners visited Washington at Mount Vernon.:^ 
There is no contemporary history showing just what influence 
he had upon the further proceedings, but his well known 
views and the great dignity and weight to be attached to his 
opinions doubtless gave momentum to the enterprise then 
being launched. 

The Potomac Company, of which Washington was presi- 
dent, purposed to make the upper Potomac navigable, and 
connect it by a good road with the Ohio river, and another 

•American Statesmen. Series No. 12. pages 52-58. 

fAddress of J. Randolph Tucker, Report of the American Bar Association. 
1888. page 253. 
tlst Curtis Historj' of the Constitution, page 34-2. 
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company was chartered about the same time to comiect the 
Potomac and Delaware by a canal, where interstate traffic 
would be more immediate. Pennsylvania and Delaware 
must necessarily have a deep interest in these projects, and 
these States were invited to appoint commissioners to meet 
with those whom Maryland and Virginia had already ap- 
pointed to settle their conflicting jurisdiction on the Potomac. 

Mr. Robert Mather, in an address before the American Bar 
Asosciation in 1897,* ascribes to Washington the origin of 
this meeting at Alexandria of the Maryland and Virginia 
delegates, and afterwards of the participation of Delaware 
and Pennsylvania in the conference. Mr. Mather thinks 
that Washington, having turned his energies to the develop- 
ment of the transportation of the country, in order to open 
the way for its industrial growth, originated the plan for the 
Annapolis Convention. The success of the Maryland and 
Virginia conference also had its effect. These concurring 
causes to bring a concert of action between the States in 
regulating trade, toot practical shape in a resolution of Mad- 
ison adopted by the Virginia Assembly, inviting the other 
States to appoint commissioners to meet at a time and place 
.to be agreed upon, "to take into consideration the trade of 
the United States, to examine the relative situation and trade 
of such States ; to consider how far a uniform system in their 
commercial regulations may be necessary to their common in- 
terests and their permanent harmony; and to report to the 
several States such an act, relative to this great object, as, 
when unanimously ratified by them, will enable the United 
States, in Congress, to effectually provide for the same." 
Nine States appointed commisisoners in response to Vir- 
ginia, but those appointed by North Carolina, Rhode Island, 
Massachusetts and New Hampshire did not attend the con- 
vention, which convened September 11, 1786, at Annapolis, 
and was composed of commissioners from Virginia, Dela- 
ware, Pennsylvania, New Jersey and New York. 

The commissioners recommended the calling of a general 



•Report of the American Bar Association, 1897. pa^c 279. 
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convention of the States to meet at Philadelphia on the 2nd 
Monday of May, 1787, "to take into consideration the situ- 
ation of the United States ; to devise such further provisions 
as shall to them seem necessary to render the Constitution of 
the Federal Government adequate to the exigencies of the 
Union, and to report such an act for that purpose to the 
United States, in Congress assembled, as, when agreed to by 
them, and afterward confirmed by the Legislatures of every 
State, will effectually provide for the same." In this way 
and in this manner, the convention which framed the Consti- 
tution was called — not really to frame the Constitution, but 
to submit a plan to Congress, and, through Congress, to the 
States; but when the convention assembled, it decided to 
prepare a constitution itself, subject to the ratification of 
nine States only to make it operative. 

There can be no doubt that the regulation of commerce 
between the States and with foreign nations was the primary 
cause of the formation of the Federal Constitution. John 
Marshall will be recognized as one authorized to speak, ex 
cathedra, on this subject, and he said, in delivering the opin- 
ion in Gibbons v. Ogden:* "The power over commerce, in- 
cluding navigation, was one of the primary objects for which , 
the people of America adopted their government.'' In his 
argument in that case, Daniel Webster said: "Few things 
were better known than the immediate causes which led to the 
adoption of the present Constitution; and he thought noth- 
ing clearer than that the prevailing motive was to regulate 
commerce; to rescue it from the embarrassing and destructive 
consequences resulting from the legislation of so many differ- 
ent States, and to place it under the protection of a uniform 
law." 

Thus it is seen that from the necessities of national regula- 
tion of commerce among States and with the foreign nations 
was evolved the Constitution of the United States. It was the 
block of marble out of which was carved the image which 
has been the wonder and the admiration of civilization. Mr. 
Edmund Eandolph, on the 29th of May, 1787, introduced in 

•9 Wheaton. 1. 
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the convention a resolution which outlined in general terms 
the powers which should belong to the Federal Government.* 
This resolution contained a statement that the right should 
be vested in Congress ^^to legislate in all cases to Avhich the 
separate States are incompetent, or in which the harmony of 
the United States may be interrupted by the exercise of in- 
dividual legislation." As the situation thus outlined was the 
immediate cause for the convention, this resolution met with 
ready acceptance and the incorporation of the ideas therein 
expressed left to be worked out in the instrument to be pre- 
pared. And, in passing, it may be noted as an interesting 
fact that Mr. Randolph, the author of this clause, and one 
of the strongest advocates of a decided reform of the Consti- 
tution along national lines, was so dissatisfied with the final 
draft of the instrument that he refused to sign it, because he 
alleged that its adoption "would end in tyranny. ''f The 
clause as finally framed, in substantially the same terms, was 
in the Pinckney plan, the Patterson plan and the Randolph 
plan, and about the only difference concerning it was the 
proximity and connection in which it should be inserted in 
the final draft.:]: In this way, and in this manner, was 
brought into the Constitution of the United States this clause, 
in the enumeration of powers given Congress, "To regulate 

COMMMERCE WITH FOREIGN NATIONS, AND AMONG THE SEV- 
ERAL States, and with the Indian tribes.^' 

The only contemporaneous action in the constitutional de- 
bates and proceedings out of which this clause was evolved, 
which throws light on its construction, was the proposition 
that the power to regulate trade among the Indians, which, 
in the language of the Articles of Confederation, was "sole 
and exclusive" in Congress, should be joined with the power 
to regulate foreign and interstate commerce under the same 
phraseology, so as to make the act read: "Congress should 
have the sole and exclusive right and power to regulate com- 
merce with foreign nations, and among the several States, 

•Elliott's Debates, Vol. 1, page 144.. 

fl Van Holtz. Constitutional History, page n2. 

^Address of J. Randolph Tucker, American Bar Association, 1888, page 254.. 
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and with the Indian tribes." This motion was lost by a vote 
of six States no to five states aye* 

In view of the final conclusion of the Supreme Court of 
the United States on the question of the concurrent or ex- 
clusive power of Congress over interstate conmierce, this 
action of the convention is proof that the ultimate result effec- 
tuated the purpose of the framers. Its importance was not 
foreseen by some of the wisest of the men who were respon- 
sible for its being. Mr. Edmund Randolph, the author of 
the resolution which, in general terms, proposed it, when At- 
torney-General in Washington's Cabinet, in 1791, gave his 
opinion to the President that the powers conferred by it 
''are little more than to establish the forms of commercial in- 
tercourse between the States, and to keep the prohibitions 
which the Constitution imposed on that intercourse undimin- 
ished in their operations ; that is, to prevent taxes on imports 
or exports ; preferences to one port over another, by any regu- 
lation of commerce and revenue; and duties upon the enter- 
ing or clearing of the vessels of one State in the ports of 
another." Hamilton, in an opinion given to the President 
on the same subject eleven days later than Randolph's, makes 
no reference to any limitations upon the powers of the States, 
and approves this provision of the Constitution as a sub- 
stantial and extensive grant of power.f Hamilton was al- 
ways an earnest and persistent advocate of national control 
of trade.:]: 

Connecticut, Maryland and Virginia, each, in the early 
days of the Constitution, granted monopolies to companies 
operating in interstate carriage of passengers by sjtage 
coaches, and an act to this effect was sustained by the Su- 
preme Court of Connecticut. § 

I have had the purpose in somewhat tediously tracing the 
origin of the commerce clause, of showing its earliest advo- 
cates and best friends, and the construction placed upon it 
immediately after its adoption. These historic facts demon- 

♦Story on the Constitution, Sec. 1067, note 2. 
fPrentice and Kgan on the Commerce Clause, paj^es 12-13. 
JOurtis History Constitution of the United States, pages 202-209. 
JPerrin v. Sikes, 1st Day (Conn.). 19- 
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strate that this clause was not one of those provisions which 
evoked acrimonious debate, and that it was approved by all 
the public men of the day, irrespective of political and sec- 
tional lines. 

There seems to be a prevalent thought that the commerce 
clause was opposed by what was commonly termed the States 
Eights Party, and advocated by the Strong Government, or 
Hamiltonian Party. • It has often been treated as if its con- 
struction was determined by the political affiliations and in- 
clinations of the judges to these respective views. In a most 
learned and charming address by a distinguished lawyer of 
the Chicago bar, Mr. Kobert Mather, before the American 
Bar Association in 1897, this thought is stated in these 
words : "The struggle of the States has ever been to retain or 
regain the power surrendered to the central government in 
the comimerce clause; and the conflicts in the courts from 
the first engaged the partisans of States Kights and the 
champions of Federal supremacy. The first battlefield was 
found in the famous case of Gibbons v. Ogden (9 
Wheaton, 1).''* 

In an excellent text book, from which I have derived 
much information, and some mis-information, entitled "The 
Commerce Clause of the Federal Constitution, by E. Parma- 
lee Prentice and John T. Eagan," I find an entire section 
on the "Application of the Doctrine of States Kights," in 
which it is said: "American Constitutional history, until 
after the war, was largely a struggle between the broader 
commercial interests of the Nation and the slave interests of 
the South." 

Calhoun's theory that the United States Constitution cre- 
ated no nation, that the government which it esablished was 
Federal as disinguished from National, found, as they 
thought, application in the construction of the commerce 
clause, and they say: "Its influence may be seen throughout 
the course of the decisions of the Supreme Court before the 
Civil War ; although it had the distinct disapproval of that 
court, it was a doctrine which no decision could overthrow." 



•Report of American Bar Association, 1897, pag^e 281. 
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The next section is devoted to the glory of the overthrow of 
this doctrine, which, the authors indicate, occurred at Appo- 
mattox.* 

When Jefferson, the arch-angel of anti-federalism, was one 
of the originators, and James Madison, the real father, and 
Pinckney and Edmund Kandolph were earnest advocates of 
the commerce clause, it is seen how egregiously these learned 
gentlemen have blundered. If further -evidence is needed to 
prove the error of assuming that the theories of Jefferson 
and of Calhoun were at war with the commerce clause; if 
further evidence is needed to convince that the '^slave inter- 
ests" were not the enemy of this essential feature of the Fed- 
eral Government, I will call a witness who typified Southern 
thought. My witness to prove that the South was ever friend- 
ly and in harmony with the commerce clause of the Consti- 
tution is no man, but it is an instrument which represented 
the principles, the hopes and the aspirations of a great people. 
My witness is the Constitution of the Confederate States of 
America. In sec. 8, art. 1, may be found the following: "The 
Congress shall have power * * * to regulate commerce 
with foreign nations, and among the several States, and with 
the Indian tribes ; but neither this, nor any other clause con- 
tained in the Constitution, shall ever be construed to delegate 
the power to Congress to appropriate money for any internal 
improvement intended to facilitate commerce; except for the 
purpose of furnishing lights, beacons and buoys, and other 
aid to navigation upon the coasts, and the improvement of 
harbors and the removing of obstructions in river navigation ; 
in all which cases, such duties shall be laid on the navigation 
facilitated thereby as may be necessary to pay the costs and 
expenses thereof." It will be noted that the first part of this 
section contains the exact language of the Constitution of the 
United States. 

Judge Henry St. George Tucker, the grandfather of the 
present president of the American Bar Asosciation, and 
father of John Randolph Tucker, was a member of a com- 
mittee of Congress, in 1817, on Roads and Canals, and he 



*Egan and Prentice on the Commerce Clause, pag^es 36-37. 
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prepared a report in which he sought to establish the power 
of Congress to engage in internal improvements with the 
consent of the States in and through which they were to be 
constructed. He sent a copy of this report to Mr. Madison, 
then living in retirement at Montpelier, and solicited his 
views. Mr. Madison, with delicacy and courtesy, but much 
positiveness, disagreed with him, and said : ^^I cannot concur 
with the latitude of construction taken in the report, or in 
the principle that the consent of the States, even a single one, 
can enlarge the jurisdiction of the general government."* 

Messrs. Prentice and Eagan say: "If the Constitution 
were construed alone by the intention of its f ramers, the con- 
clusion that the Federal Government is without power to 
authorize improvements in navigable waters within the ter- 
ritorial limits of a State would probably be sustained, but the 
judgment of history has been otherwise. In the development 
of the government it has been found that possession of the 
authority is necessary for the safety of the United States and 
to enable it to carry into effect its other powers."f 

It is thus seen that the framers of the Confederate Consti- 
tution were not seeking any limitation on the commerce 
clause other than intended by the framers of the Federal 
Constitution; but they broadened the power originally con- 
ferred on the Federal Government by investing the new 
Federal Government with a power to lay duties on naviga- 
tion to defray costs and expenses of aids to navigation there- 
in mentioned. The limitation did not reach to any of the 
controverted points presented in the courts from which these 
assumptions are drawn, and was on a matter purely collateral 
to issues in the "battlefield.'' 

In fact, broader sweep has been given to the power of the 
States in the last two decades than ever before. The adap- 
tation of these powers to an age of steam and electricity has 
required evolution in construction as well as in science. 

The Supreme Court of the United States has, in many 
instances, sustained legislation enacted under the police or 



♦Addresa of J. Randolph Tucker, American Bar Association, 1888, page 276. 
f Commerce Clause, page 109. 
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reserve power of the States, where it has touched the instru- 
mentalities of commerce itself, and laid its restraining hand 
upon them. The arm of the tax gatherer has been lengthen- 
ed to reach a proportion of systems operating in many States ; 
and broader range has been given the police power by Fed- 
eral legislation withdrawing Federal control in order to let in 
State regulation. 

Before passing to the construction of the clause by the 
courts, it may be well to call attention to the difference in the 
nature of the power over foreign conmierce and commerce 
with the Indian tribes, which are grouped with the control 
of conmierce among the States. In controlling foreign com- 
merce. Congress represents the entire Union, the States hav- 
ing no power in that respect referable to their State sover- 
eignty, and only such incidents as harbor and port regulation^ 
which fall within police and quarantine regulations may 
touch it from the States. Congress exercises in this regard 
the power of any independent nation, and it is not weakened 
by the fact that the one nation is composed of forty-five 
States. 

In dealing with the Indians, Congress exercises the power 
of a sovereign over a dependant nation or people; the guar- 
dian over the ward, and the States have no power in this re- 
gard.* 

It is not my intention to follow further these parts of the 
clause for there has been no evolution in them; they have 
worked as intended and have ever been lifted above contro- 
versy. 

A mere reference to our foreign relations brings to mind 
the great American, who was yesterday laid to rest. There 
have been greater men Secretary of State than John Hay, but 
he has been the greatest Secretary of State of all of them. 
Mr. Hay's ambition to make our nation a "world power," 
and his expansion views found no sympathetic follower in 
me. My creed on those subjects may be found in a few 
words in Washington's farewell address and in the Declara- 
tion of Independence. But as an American citizen, I am 

*Judson on Interstate Commerce, Sec. 2. 
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proud of the achievements of John Hay in world politics. 
He saved China from the fate of Poland, and his masterly 
handling of the Eastern questions made the way for the 
Peace of Nations to be declared at Washington instead of 
Paris. 

The beginning of the Constitutional construction of the 
commerce clause is found in Gibbons v. Ogden, 9 Wheaton, 
1, which was decided at the February Term, 1824. The 
legislature of New York, through several acts, granted to 
Robert E. Livingstone and Robert Fulton (names eminent in 
jurisprudence and science respectively), the exclusive right 
of navigation of the waters within the jurisdiction of the 
State of JSIew York, with boats moved by fire or steam, for 
a term of years. Og^en, through assignments from Living- 
ston and Fulton, derived the exclusive right to navigate with 
steam power from Elizabethtown and other New Jersey ports 
to the city of New York. Gibbons was in the possession and 
control of the steamboats Stoudinger and Bellona, which 
were duly enrolled and licensed under an act of Congress for 
the enrollment and licensing of ships and vessels to 
be employed in the coasting trade and fisheries, and regula- 
ting the same. These vessels were engaged in carrying pas- 
sengers, and took cargoes from New York to Elizabethtown, 
in violation of the exclusive right conferred by the New York 
legislature on Livingstone and Fulton and their assigns. 
Ogden obtained an injunction in the Court of Chancery in 
the State of New York against Gibbons, and the Court for 
the Trial of Impeachments and Correction of Errors, the 
then highest court in New York, affirmed the decree, and an 
appeal was taken to the Supreme Court of the United States. 
The court was unanimous in reversing the case, and in hold- 
ing that the licenses to the steamboats Stoudinger and Bel- 
lona, granting, pursuant to the act of Congress, the privi- 
lege of carrying on the coasting trade, gave full authority to 
those vessels to navigate the waters of the United States by 
steam or otherwise, and the law of New York prohibiting 
other vessels than those of Livingstone and Fulton and their 
assigns, for their term, from navigating the waters by steam, 
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were repugnant to this act passed pursuant to indisputed 
power of Congress. Chief Justice Marshall delivered the 
opinion of the court, and Mr. Justice Johnson delivered a 
concurring opinion. The Chief Justice laid down certain 
principles governing the rights of the general government 
and of the States under the commerce clause; and, in the 
eighty-one years which have elapsed since they were an- 
nounced, these principles, which will be enumerated, have 
not been impaired in the least, but have been constantly 
acted upon, and the courts have adapted their application to 
the progress of commerce and evolved therefrom the present 
system. 

The principles, which may be called the basic principles, 
are: (1) In construing the enumerated powers granted to 
the general government, the courts must not, on the one hand, 
adopt a strict or narrow construction which would cripple 
the government and render it unequal to the objects for which 
it was declared to be instituted, and to which the powers were 
given to render it competeiit; nor, on the other hand, give 
it that construction which would extend words beyond their 
natural and obvious import, and enlarge its powers, but con- 
strue the extent of the powers conferred by the language 
of the instrument which conferred them, taken in connection 
with the purposes for which they were conferred. Thus did 
the great Chief Justice mark out the safe channel for ju- 
dicial construction of the Constitution, through which the 
Ship of State has sailed, avoiding the Eock of Charybdis 
where dwelt the ^^strong central government," and, on the 
other side, avoiding the rocks and whirlpools where Scylla 
dwelt. Mythology tells us that Scylla had twelve feet and 
six long necks and voracious mouths, while the Scylla Mar- 
shall escaped had thirteen heads and but one little body. (2) 
Commerce is more than traffic ; it is intercourse between na- 
tions and States, and extends to every species of commercial 
intercourse between the United States and foreign nations, 
including navigation, and, in like manner, the commerce 
which intermingles between the several States; and this 
power does not halt at the State boundary, but it does not ex- 
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tend to commerce which is completely within a State, the 
power over which is reserved to the State. However, the 
regulation of foreign and interstate commerce reaches into 
a State wherever and by whatsoever means that commerce is 
carried into the interior of the State. (3) This power is 
vested in Congress as absolutely as if there were no State 
government, and as if this clause was in the constitution of 
a single government, and the restraints for its abuse lay alone 
in the coercive hand of the citizens at the ballot box. (4) 
Inspection laws, quarantine laws, health laws of every de- 
scription, which have a remote, but considerable, influence 
over interstate and foreign commerce, belong, as well as laws 
regulating the internal commerce to "that immense mass of 
legislation" not surrendered to the general government. (5) 
Some measures of regulation of foreign and interstate and 
intra-state commerce may flow from distinct powers without 
proving identity of the powers; they were derivative from 
the people, but emanate from two different agencies, one 
Federal, the other the State. (6) Last in order of enumera- 
tion here, but flrst in the decision, it is established that the 
power to regulate commerce is wholly distinct from, and not 
inclusive of, the power to lay duties and taxes. 

The foregoing propositions, thus rudely deduced from this 
great decision, may be regarded as the axiom and maxims of 
the law on this subject, but the most seriously contested point 
was left undecided ; — ^whether the power in Congress of reg- 
ulating interstate commerce was exclusive of any power in 
the States on that subject. Daniel Webster represented Gib- 
bons in this case, and he pressed upon the court, with his 
mighty force and almost irresistible logic, this proposition: 
That the power of Congress to regulate commerce is complete 
and entire, and, to a certain extent, necessarily exclusive. 
He guardedly stated this proposition, and admitted that 
some regulations, which might in their operations affect com- 
merce, could be enacted by the States. He traced the history 
of this clause in the Constitution, from which I have quoted 
heretofore, and he contended that in all the history of those 
times no man spoke of the concurrent power of the general 
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government and the States, and that the very object, more 
than any other, was to take away this power; and if it had 
not been so provided, the Constitution would not have been 
worth accepting. He eloquently continued: "Henceforth 
the commerce of the States was to be a unit ; and the system 
by which it was to exist and be governed must necessarily 
be complete, entire and uniform. Its character was to be 
described in the flag which waved over it, ^E PluribiiS Unum/ 
Now how could individual States assert a right of concurrent 
legislation in a case of this sort without manifest encroach- 
ment and confusion ?" The Chief Justice, without adopting 
his other views, incorporated into his opinion the thought of 
the unity of the commerce of the Union. Webster further 
contended that "all useful legislation does not consist in re- 
straint; and that which Congress sees fit to leave free is a 
part of its legislation, as much as the rest." Mr. Oakley, on 
the other side, contended that the repugnancy of the power 
must be clear, direct, positive and entire. "It cannot be a 
matter of speculation or theory, but must be practical; not 
a repugnancy which may in some instances be exercised as 
power by both governments, but one that must arise in any 
exercise of such power which is attempted by the States.'' 
He divided the concurrent powers into two classes: first, 
those where from their very nature, when Congress has 
acted on the subject-matter, the States cannot legislate in 
any degree; and, second, those where the States may legis- 
late, though Congress has previously legislated over the same 
subject-matter. Of the second class he said: "These are 
where the power may be exercised on different subjects, or 
on the same subjects in different modes; or when the object 
of the power admits of various independent regulations, 
which may operate generally. * '^ * Each, being sover- 
eign as to the power, may use it in any form, and in relation 
to any subject; and to guard against a collision in practice, 
the law of Congress is made supreme." The Chief Justice, 
after summarizing Webster's argiunent on the exclusive 
power, said : "There is great force in this argument, and the 
court is not satisfied that it has been refuted.'' The court 
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then proceeded to say that the States in enacting laws regu- 
lating their own purely internal affairs, whether trading or 
commerce laws, may sometimes enact laws the validity of 
which depends on their interfering with, or being contrary 
to, an act of Congress passed in pursuance of its powers. 
Then the court takes up the act of New York in question, 
and holds it in contravention of the act of Congress licensing 
these vessels in the coastwise trade. 

In further refutation of the theory that the "slave power" 
was the potent influence insisting upon an enlarged power of 
the States over commerce, and a diminished power of Con- 
gress over the same, I desire to call attention to the fact 
that it was the State of New York that was taking the posi- 
tion these writers have usually ascribed to the "slave power." 

The other cases where power was sought to be assumed by 
States, as will be seen in the review hereafter, were Mary- 
land, in Brown v. Maryland ; Delaware, in Wilson v. Black- 
bird Creek Co. ; New York, in New York v. Miln ; New 
Hampshire and other New England States, in the "License 
Cases;" Massachusetts and New York in the "Passenger 
Cases ;" and Pennsylvania in Cooley v. Port Wardens. 

The "slave power" was out of its habitat when it was thus 
struggling against the "broader commercial interests of the 
nation," through the legislation of New York, Pennsylvania, 
Massachusetts and other New England States. 

Following Gibbons v. Ogden came, in 1827, Brown v. 
Maryland, which involved the "original package" proposi- 
tion. The same argument was used as to the general nature 
of the power, but the power claimed by the State was held 
to be in direct conflict with an act of Congress in a valid 
exercise of congressional power, and was therefore ruled to 
be void for the same reason as in Gibbons v. Ogden. 

The next landmark in the progress of construction was 
Wilson V. Blackbird Creek Marsh Co., 2 Peters, 245, decided 
in 1829, Chief Justice Marshall writing the opinion. The 
case involved the validity of an act of the State of Delaware 
authorizing the erection of a dam across Blackbird creek, a 
small breeder of malaria, lying wholly within the limits of 
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the State. The Chief Justice said that if Congress had 
passed an act in its power to regulate commerce, which as- 
sumed to control these small navigable creeks into which the 
tides flow, there would not be difficulty in saying the act was 
void, but Congress had not acted, and the obstruction of this 
creek could not be said to be ^^repugnant to the power to reg- 
ulate commerce in its dormant state.'' This is the first rec- 
ognition of the ^^Silence of Congress," which has opened such 
a wide field for State legislation. The argument of Mr. 
Webster against it in Gibbons v. Ogden had well nigh car- 
ried the court to the theory that where the power to regulate 
exists, the fact that there was no regulation by Congress was 
equivalent to a declaration that the subject must be left alone 
until covered by Congress. 

The next case is N^ew York v. Miln, 11 Peters, 102, and 
was decided in 1837. The court was divided, and a re- 
argument called for, and in the interval Taney succeeded 
Marshall as Chief Justice. The case turned on an act of the 
State of New York requiring the masters of vessels arriving 
at the port of New York, to report to the mayor within 
twenty-four hours, a list of passengers, with name, place of 
nativity and last residence, age and occupation. Mr. Justice 
Barbour, delivering the opinion of the court, said: "The 
power then of New York to pass this law having undeniably 
existed at the formation of the Constitution, the simple in- 
quiry is, whether by that it was taken from the States and 
granted to Congress; for if it were not, it yet remains with 
them. If, as we think, it be a regulation, not of commerce, 
but police, then it is not taken from the States. To decide 
this, let us examine its purpose, the end to be attained and 
the means of its attainment." The court concluded, after a 
careful analysis of the act and the preceding decisions, that 
none of them controlled it, and that it was an inspection and 
quarantine law within the police power of the State. Mr. 
Justice Story dissented, and said he had the entire concur- 
rence in his views of the former Chief Justice, who had 
heard the first argument. There can be no doubt of the 
truth of Mr. Justice Story's statement, and Marshall may 
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well have concurred in those views without disagreeing with 
the rule announced by the court, only its application ; for he 
had in Gibbons v. Ogden clearly foreshadowed this principle 
in saying that "inspection laws, quarantine laws, health laws 
of every description," etc., "are component parts'' of "that 
immense mass of legislation not surrendered to the general 
government." Mr. Mather, in the address referred to, said: 
"Taney sat in the seat of Marshall ; and the court which for 
so many years construed the Constitution in the federalizing 
spirit of Washington, was bent to the decentralizing will of 
Jackson." This illustrates the criticism of decisions which 
refused, in the language of Marshall, to "enlarge" the powers 
of Congress. I do not think that that great court in those 
formative days construed the Constitution either in the "fed- 
eralizing spirit of Washington," or was ever "bent to the 
decentralizing will of Jackson," but construed it along lines 
of Constitutional construction. 

"The License Cases"* evoked a most remarkable oppor- 
tunity for disagreement among the justices of the Supreme 
Court. They were not well bent to the "decentralizing will 
of Jackson." It required six separate opinions to contain 
the views of the nine judges, and while all agreed upon the 
judgment, the agreement was on such different grounds that 
there was no opinion of the court. The liquor license laws of 
several 'New England States forbade the sale of liquors with- 
out license ; the case arose from the conviction of a coastwise 
trader for selling a barrel of gin in the "original package,'' 
which had been brought into New Hampshire coastwise from 
Boston. The laws were sustained. In Leisy v. Hardin,f 
decided in 1890, the conclusion so differently reached, was 
expressly overruled, one of the rare instances when that court 
ever expressly overruled a previous decision. Occasionally 
we think that they so "distinguish" prior decisions that the 
authors would not recognize them, yet they are left as au- 
thority for what is not "distinguished" out of them. A hor- 

♦Picrce v. New Hampshire, 5 Howard, 504. 
tl35 U. S., 100. 
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net with his sting taken out is still a hornet, but he does not 
hurt anybody. 

^*The Passenger Cases/'* decided in 1849, was another 
important step in the development of the commerce clause. 
The judges again had too many varying views to render an 
opinion of the court. The case involved statutes of New 
York and Massachusetts imposing taxes upon alien passen- 
gers arriving in the ports of those States. The acts were 
declared void, and Mr. Justice McLean, who concurred in 
'New^ York v. Miln, drew a well-defined distinction between 
the cases, that in the former no duty was laid on the vessel 
or passenger, only on the master after he arrived in the 
State for a failure to report the persons he had brought in. 

The next time the commerce clause came before the court, 
the long standing controversy over concurrent and exclusive 
power was settled. In 1851, the case of Cooley v. Port 
Wardens, of Philadelphia,! brought int > review an act of 
Pennsylvania, providing that a vessel which neglected or re- 
fused to take a pilot should forfeit and pay to the master 
warden of the pilots, for the use of the Society for the Eelief 
of the Distressed and Decayed Pilots, their Widows and 
Children, one-half the regular amount of pilotage, etc., Mr. 
Justice Curtis, for the court, said: "Either absolutely to 
affirm, or deny that the nature of this power requires exclu- 
sive legislation by Congress is to lose sight of the nature of 
the subjects of this power, and to assert concerning all of 
them what is really applicable but to a part. Whatever sub- 
jects of this power are in their nature national, or admit only 
of one uniform system, or plan of regulation, may justly be 
said to be of such a nature as to require exclusive regulation 
by Congress. That this cannot be affirmed of laws for the 
regulation of pilots and pilotage is plain." Then he reviews 
the objects of these acts, and holds that they are essentially 
local in their nature, and intended to be regulated by the 
several States and conformable to local wants. The court 
continued: "How, then, can we say, that by the mere grant 
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of power to regulate commerce, the States are deprived of 
all power to legislate on the subject, because from the nature 
of the power the legislation of Congress must be exclusive. 
This would be to affirm that the nature of the power is, in 
any case, something different from the nature of the sub- 
ject to which, in such case, the power extends, and that the 
nature of the power necessarily demands, in all cases, exclu- 
sive legislation by Congress, while the nature of one of the 
subjects of that power not only does not require such exclu- 
sive legislation, but may be best provided for by many differ- 
ent systems enacted by the States, and in conformity with 
the circumstances of the ports within their limits." While 
expressly limiting the decision to the act in question, and dis- 
claiming passing beyond into the general question of the 
scope of the respective powers, the reasoning of the case fixed 
the construction of the clause, after twenty-two years of 
constant controversy, and the construction then fixed has 
stood the test of over half a century of manifold application. 

Since Cooley v. Port Wardens, there has been nothing 
added in the numerous decisions other than applications of 
principles therein and theretofore established, except Leisy 
V. Hardin, overruling the "License Cases." It might be said 
that with this decision the commerce clause, and the deci- 
sions marking its power and limits, then became a Code, and 
the vast volume of law since has merely been applications of 
the facts at bar to be classified under the Code, and the class- 
ification necessarily determines their validity or invalidity. 

Over forty years after Cooley v. Port Wardens, the Su- 
preme Court classified tersely the nature of the powers as de- 
termined and illustrated by years of application, as follows: 
First, those in which the power of the State is exclusive; 
these "concern the strictly internal commerce of the State, 
and while the regulations of the State may affect interstate 
commerce indirecly, their bearing upon it is so remote that 
it cannot be termed, in any just sense, an interference." 
This embraces construction of highways, turnpikes, railroads, 
and canals, between points in the same State, and the regu- 
lation of toll for the use of the same; and the bridging and 
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the regulation of non-navigable streams and control of naviga- 
tion of strictly internal waters and other strictly internal 
transportation. Second, where Congress has not acted, in its 
silence the States may act on subjects local in their nature, 
but which incidentally affect or facilitate commerce ; and this 
is the concurrent power. It involves regulation of pilots; 
quarantine and inspection laws and the policing of harbors ; 
the improvement and bridging of navigable streams (subject 
to an overseeing by Congressional legislation that the im- 
provement does not interfere with interstate and foreign com- 
merce) ; the establishment of ferries; — in a word, that "im- 
mense mass of legislation," usually referred to as the police 
power of the State, which may affect incidentally or facili- 
tate foreign or interstate commerce, and regulate, for the 
protection of the health, morals or general welfare of the 
State, the instrumentalities of commerce, so long as Congress 
itself does not cover the subject with regulations which con- 
flict with the State regulaions.* Third, where the laws are 
from their nature, national in character, instead of being of 
a local nature and affecting interstate commerce but incident- 
ally, the silence of Congress indicates that it wills that such 
commerce shall be free and untrammeled by State legislation, 
to this extent — quick or dead — ^the power of Congress is ex- 
clusive, f 

As heretofore indicated, the integrity of the precedents 
prior to Cooley v. Port Wardens has been broken in one re- 
spect, and that was the overruling of the "License Cases" in 
the case of Leisy v. Hardin, supra, and attention is called 
to that case and its sequel, the "Wilson Act." Leisy v. Har- 
din involved the question of the sale of liquor in Iowa, con- 
trary to the prohibition laws of that State, in unbroken pack- 
ages imported from other States. It was practically the 
same question that had been ruled in Brown v. Maryland, 
except that the original package in Brown v. Maryland was 



*Gulf. etc., Ry. v. Hefley. 158 U. S., 98; Russell on the Police Powers of the 
State, pa^^es 148-166. (This inclusion of the Police Power in the second class 
is a digression from the review of the case under consideration). 

fCovirgton Bridge Co. v. Kentucky, 154 U. S., 204. 
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from a foreign- country, and in Leisy v. Hardin was from 
another State, and in the latter instance the package was 
liquor. Liquor was treated as a lawful subject of commerce, 
and, therefore, the case presented the same proposition as 
had been determined in the ^'License Cases.'' The court 
held that a State law could not forbid the sale of the imported 
original package, without its being in direct conflict with the 
freedom of interstate commerce from State regulation, and 
therefore void, and overruled the "License Cases." Chief 
Justice Fuller quoted from Mr. Justice Matthews, who had 
delivered the opinion of the court in Bowman v. Railroad,* 
wherein, referring to the power of the State of Iowa to en- 
force a prohibition law, he said : "It cannot, without the con- 
sent of Congress, express or. implied, regulate commerce be- 
tween its people and those of the other States of the Union, 
in order to effect its end, however desirable such a regula- 
tion might be;" and the Chief Justice further said for the 
court: "The conclusion follows that, as the grant of the 
power to regulate commerce among the States, so far as one 
system is required, is exclusive, the States cannot exercise 
that power without the assent of Congress, and, in the ab- 
sence of legislation, it is left for the courts to determine when 
State action does or does not amount to such exercise, or, in 
other words, what is or is not a regulation of such commerce." 
The final conclusion was reached that, under the decision in 
the Bowman case, these parties had the right to import the 
beer into the State and to sell it in its original package, until 
it became mingled with the mass of common property in the 
State. "Up to that point of time, we hold that, in the ab- 
sence of congressional permission to do so, the State had no 
power to interfere by seizure, or any other action, in prohi- 
bition of importation and sale by the foreign non-resident 
importer." The clear inference from this decision and the 
preceding one in the Bowman case was that Congress had 
a right to authorize the State to regulate the importation of 
liquor in violation of the prohibitory laws of the State. Con- 
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gress immediately responded by passing what is known as 
the "Wilson Act" in 1890. It provided that "liquors trans- 
ported into any State or Territory should, upon arrival in 
such State or Territory, be subject to the operation and effect 
of its laws enacted in the exercise of its police powers, to the 
same extent and in the same manner as though such liquors 
had been therein produced, and should not be exempted there- 
from by reason of being introduced in the original package 
or otherwise."* 

The case of In re Ilahrerf was identically similar with 
Leisy v. Hardin, except that it arose after the passage of the 
Wilson Act, and the question was the validity of the act. 
Chief Justice Fuller, referring to the effect of this act, said : 
"Congress did not use terms of permission to the States to 
act, but simply removed an impediment to the enforcement of 
the State law's in respect to imported packages in their orig- 
inal condition, created by the absence of a specific utterance 
on its part. It imparted no power to the State not then pos- 
sessed, but allowed imported property to fall at once upon 
arrival within the local jurisdiction." A similar case under 
a different act was decided by the Supreme Court in lS97.:j: 
Mr. Justice AVhite, speaking for the court, further defined 
the effect of the Wilson Act, and concluded : "We think that, 
interpreting the statute by the light of all its provisions, it 
is not intended to and does not cause the power of the State 
to attach to an interstate commerce shipment, whilst the 
merchandise was in transit under such shipment, and until 
its arrival at the point of destination and delivery there to 
the consignee." 

Judson deduces from these decisions the following: "The 
right of Congress, therefore, as adjudged in these cases, to 
surrender its regulating power only extends to the limitation 
of the original package rule as to a certain class of commod- 
ities, so that they shall lose their interstate character and be- 
come subject to the police powers of the State when deliv- 
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ered to the consignee, and not when, as is the case with other 
shipments, the original package is broken up or sold and thus 
become merged in the general mass of property in the 
State/'* 

The Supreme Court, in American. Express Company y. 
Iowa,f reviewed and approved these cases, and pointed out 
that the interstate commerce feature of liquor did not depart 
from it until finally delivered to the consignee; and it fol- 
lowed, therefore, that liquors imported into a State could not 
be confiscated under State prohibitory laws prior to their 
delivery to the consignee. 

Mr. Robert Mather, in the address that I have referred to, 
attacks the soundness of the rule in the Rahrer case. His 
paper was written before the later decisions on the same sub- 
ject, which may be construed as somewhat explaining and 
limiting the earlier cases. Mr. Mather reasons that the Rah- 
rer case extended to all subjects, national as well as local, the 
application of the doctrine of the concurrent power.:}: There 
is much force in his reasoning, and it is hard to reconcile the 
decision in the Rahrer case, and the reasoning upon which it 
is based, with the oft repeated declarations of the Supreme 
Court that on subjects purely national in their character the 
silence of Congress was as potent as its active legislation. 
But, reading those cases in the light of the subsequent adjudi- 
cations on the same subject, it cannot be said that the orig- 
inal doctrine has been infringed, although this case, on its 
facts, may be beyond the border ; but the court has never re- 
pudiated the other theory, and this must be accepted merely 
as an application, and not as an extension, of the power in 
this respect. 

In viewing the vast field of legislation over which Con- 
gress has exclusive power in the regulation of interstate 
and international commerce, it is remarkable how little legis- 
lation has been enacted along these lines. The earliest legis- 
lation under the commerce clause was in the regulation of 
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navigation, but part of this legislation could have been sus- 
tained under the Admiralty jurisdiction and other clauses. 
The first act of any importance affecting interstate commerce 
was the Eailroad Act of 1866, and it was more declaratory 
than operative, and the. Supreme Court declared that its pur- 
pose was to remove trammels upon transportation which had 
previously existed, and to prevent the creation of such tram- 
mels in the future by State enactment, but it did not prevent 
the operation of the police laws of the State affecting inter- 
state railroads.* 

In 1880, in the Wabash case,f it was held that the statute 
of a State which intended to regulate or tax or impose any 
other restriction upon the transmission of persons and prop- 
erty or telegraph messages from one State to another was 
not within the class of legislation which the States could 
enact, in the absence of legislation by Congress, and that 
such statutes were void, even to that part of such transmission 
as may be within the State. This was the culmination of 
a series of cases, asserting the independence of all interstate 
commerce of State legislation, and was doubtless the direct 
cause of the enactment of the Interstate Commerce Act in 
1887, which had been unsuccessfully advocated for many 
years in Congress. This act created the Interstate Commerce 
Commission, and legislated in regard to the "long and the 
short haul," and against discrimination under "like and 
similar circumstances," and other less important matters. 
The effectiveness of the commission under this act has been 
seriously questioned. Whether it has accomplished much or 
little is not a matter for discussion in this connection. The 
act was so clearly within the power of Congress that no se- 
rious question has ever been raised as to its constitutionality, 
but there has been much controversy and many decisions over 
the powers conferred and the proper exercise of them. 

Some amendatory acts have been passed since the original 
bill, but in essentials it has not been added to. until the pas- 
sage of the Elkins law in 1903. In that law the scope of the 



•Ju^son on Interstate Commerce, Sec. 4-0. 
fWabash R. R. v. 111., 118 111., 567. 



Digitized by 



Google 



Address by Joseph M. Hill. 177 

act was extended, and new features were added in regard to 
discrimination. Commerce has recently passed several other 
acts in the regulation of commerce. Among them were acts 
to promote the safety of employees and travellers upon inter- 
state railroads, and compelling interstate carriers to equip 
their cars with automatic couplers and brakes, and their 
locomotives with driving wheel brakes. In 1901 there was 
an act passed requiring interstate carriers to report to the 
Interstate Commerce Commission all accidents; and acts 
were passed against the transportation of obscene literature, 
of game killed in violation of State laws, of condemned car- 
casses of animals, of lottery tickets, of dairy products falsely 
labeled or branded; and acts to empower the Secretary of 
Agriculture to establish rules concerning the transportation 
of live stock ; providing for a system of quarantine ; and the 
State power of police was extended to oleomargarine, butter- 
ine, etc., as it had been extended to liquor in the original 
package by the act of 1902.* In 1898 Congress passed a 
national arbitration act. A great department of adminis- 
tration has recently been created, called the "Department of 
Commerce and Labor," and its chief made an adviser of the 
President. 

The most important of all the acts passed by Congress on 
the subject of interstate commerce was the Sherman Anti- 
Trust Law of 1890. The country is yet ringing with the 
effectiveness and force given to that act in the Northern Se- 
curities Case.f The former decisions of the court under this 
act were thus summarized by Mr. Justice Harlan in deliver- 
ing the opinion of the court, and the principles of them ap- 
plied to the Northern Securities Company^s effort to re- 
strain the freedom of transportation : 

"That although the act of Congress known as the anti- 
trust act has no reference to the mere manufacture or pro- 
duction of articles or commodities within the limits of the 
several States, it does embrace and declare to be illegal 
every contract, combination, or conspiracy, in whatever form, 
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of whatever nature, and whoever may be parties to it, which 
directly or necessarily operates in restraint of trade or com- 
merce among the several States or with foreign nations; 

"That the act is not limited to restraints of interstate and 
international trade or commerce that are unreasonable in 
their nature, but embrace all direct restraints imposed by 
any combination, conspiracy or monopoly upon such trade or 
commerce; 

"That railroad carriers engaged in interstate or inter- 
national trade or commerce are embraced by the act ; 

"That combinations, even among private manufacturers or 
dealers, whereby interstate or international commerce is re- 
strained, are equally embraced by the act; 

"That Congress has the power to establish rules by which 
interstate and international commerce shall be governed, and, 
by the anti-trust act, has prescribed the rule of free competi- 
tion among those engaged in such commerce ; 

"That every combination or conspiracy which would ex- 
tinguish competition between otherwise competing railroads 
engaged in interstate trade or commerce and which would in 
that way restrain such trade or commerce, is made illegal 
by the act; 

"That the natural effect of competition is to increase com- 
merce, and an agreement whose direct effect is to prevent this 
play of competition restrains instead of promoting trade and 
commerce ; 

"That, to vitiate a combination such as the act of Con- 
gress condemns, it need not be shown that the combination, 
' in fact, results, or will result, in a total suppression of trade 
or in a complete monopoly, but it is only essential to show 
that, by its necessary operation, it tends to restrain interstate 
or international trade or commerce, or tends to create a mo- 
nopoly in such trade or commerce, and to deprive the public 
of the advantages that flow from free competition ; 

"That the constitutional guaranty of liberty of contract 
does not prevent Congress from prescribing the rule of free 
competition for those engaged in interstate and international 
commerce; and 
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"That under its power to regulate commerce among the 
several States and with foreign nations, Congress had au- 
thority to enact the statute in question." 

An interesting and extremely important phase of the State 
power in regard to instrumentalities of interstate commerce 
is found in the State taxation of them. Mr. Justice Holmes, 
in Fargo v. Hart,^ thus laid down the rule : "A State cannot 
tax the privilege of carrying on commerce among the States. 
Neither can it tax property outside of its jurisdiction be- 
longing to persons domiciled elsewhere. On the other hand, 
it can tax property permanently within its jurisdiction, al- 
though belonging to persons domiciled elsewhere and used in 
commerce among the States. And when that property is 
part of a system, and has its actual uses only in connection 
with other parts of the system, that fact may be considered 
•by the State in taxing, even though the other parts of the 
system are outside of the State. The sleepers and rails of 
a railroad, or the posts and wires of a telegraph company, 
are worth more than the prepared wood and the bars of steel 
or coils of wire, from their organic connection with other 
rails or wires and the rest of the apparatus of a working 
whole. This being clear, it is held reasonable and consti- 
tutional to get at the worth of such a line, in the absence of 
anything more special, by a mileage proportion. The tax is 
a tax on property, not on the privilege of doing the business ; 
but it is intended to reach the intangible value due to what 
we have called the organic relation of the property in the 
State to the whole system, "f 

Another thought that has been worked out through the 
long line of cases touching this subject has recently been ex- 
pressed as follows: "It is only direct interferences with the 
freedom of such commerce that bring the case within the ex- 
clusive domain of Federal legislation.":}: 

This leaves free all that vast mass of police regulations 
which incidentally, remotely or indirectly affect interstate 
commerce or facilitate it. 



•193 U. S.. 490. 

tSec Atlantic & Pacific Tel. Co. v. Philadelphia. 190 U. S., 160. 

tPield V. Barber Asphault Co., 194 U. S.. 618. 
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In referring to the police power of the State, I want to 
enter a protest against the loose use of that term. If used in 
its derivative sense, it being from the Greek word polis, 
meaning State or Commonwealth, the use is correct; but it 
is frequently used in a narrow and limited sense, and in that 
use is incorrect when applied to the powers reserved to the 
States under the Constitution. The first effective use of it 
was in New York v. Miln, and, as there used, was used in 
its original sense. Chief Justice Taney, in the "License 
Cases," said that the police powers of a State were nothing 
more or less than the powers of government inherent in their 
sovereignty, and enumerated many classes of laws falling 
within the scope of the power. The Massachusetts court 
defined it to be the power vested in the legislature to make 
such laws as it shall judge to be for the good of the Com- 
monwealth, and said it would be much easier to realize the- 
existence and source of this power than to mark its boundary 
or prescribe limits to its exercise.* 

Without attempting a definition of the power, I think it 
should always be used as referring to those inherent powers 
of sovereignty which the States have not surrendered to the 
general government, and in the exercise of which they remain 
supreme. 

In this hasty review of the national legislation it is seen 
that the field of national regulation of purely national com- 
merce is practically untcfuched. The unexercised powers of 
Congress have not been marked like the powers of the State, 
for but few occasions to test questions have been afforded 
by legislation. The effect of the Constitutional guaranties 
of equal privileges of citizens of each State, of free trade be- 
tween the States, and of the guaranties in the Fourteenth 
Amendment, and, of other restrictive clauses on the power of 
Congress has not yet been worked out, and the distinction 
between this power and that over foreign commerce is not 
yet differentiated. The orbit prescribed for State legislation 
will more or less affect what is left for national legislation. 



•Commonwealth v. Alger, 7 Cush., 85. 
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but as yet few lights are given to aid in the discernment of 
the full orbit of national legislation. 

Mr. Justice Brown recently said : "The power of Congress 
to regulate commerce among the States is perhaps the most 
benign gift of the Constitution, that without it the Consti- 
tution would not have been adopted. The article was adopted 
that all the States of the Union might have the benefit of the 
duties collected at the maritime ports, and to relieve them 
from the embarrassing restrictions imposed upon the internal 
commerce of the country. But the same policy which au- 
thorized the use of this power as a shield to protect com- 
merce from the vexatious interference of the States forbids 
its employment as a sword to assail measures designed for 
the preservation of the public health, morals, and comfort. 
States may differ among themselves as to the necessity and 
scope of such measures, but, so long as they are adopted in 
good faith, with an eye single to the public welfare, they are 
as much entitled to the recognition of the general government 
as if they were uniformly adopted by all the States."* 

The wonderful industrial progress of the last quarter of a 
century has produced an unhealthy condition of interstate 
commerce. Great accumulations of wealth combined into gi- 
gantic transportation systems are found dividing the country 
among themselves as did the barons of old. These great forces 
ought to be engaged in healthy competition and such compe- 
tition would develop the country and turn wealth into the 
laps of the producers. Finding practically little competition 
among themselves, they prefer one locality or shipper over 
another at will. Other great forces combine to control com- 
merce in certain lines, and others limit production at pleas- 
ure to create prices desired. Public franchises are granted 
for public service and the service is rendered for the greatest 
good to the stockholders. Labor organizations have stilled 
the movement of trains carrying interstate mail, passengers 
and freight, and the hard hand of monopoly has gathered 
into its grasp the roads carrying the anthracite coal to warm 

•Cook V. Marshall County, 196 U. S., 261. 
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the firesides and move the wheels of industry. These condi- 
tions call for regulation in order that commerce be free. 
These trammels must be removed and these shackles must be 
unloosed. Regulation, not restrictive of trade but of its 
abuses, is necessary for the full and complete development 
of our country. Along the lines marked out by the courts for 
the exercise of the respective powers, I would give full sweep 
to both national and State legislation, and these lines run 
parallel or continuous, never at angles and never intersect* 
Much of the best thought of our day is devoted to working 
out these problems, and many propositions are now under 
public discussion. 

Among other proposals for legislation along the line of 
interstate commerce is one of the Commissioner of Corpora- 
tions. He advocates an elaborate plan of Federal incorpor- 
ation of all corporations engaged in interstate business. To 
quote his language : "Such a law should have three principal 
features: (a) The creation by Congress of corporations with 
power to engage in interstate commerce; (b) The prohibi- 
tion upon all other corporations from engaging in such com- 
merce ; (c) The granting to such Federal corporations of the 
right to manufacture and produce within the several States. 

"The first two powiers- are subject to no vital legal objec- 
tions, nor can a State make any essential opposition to them 
even by the right of taxation. The chief diflSculty in the Fed- 
eral corporation law, as above indicated, arises in connection 
with the third of the foregoing essential features, to-wit : the 
question, Can Congress give to an ^interstate commerce cor- 
poration' the additional power to produce or manufacture in 
any State so that that grant of power shall be valid as against 
the States or individuals."^ 

If Congress could turn over to Federal control purely local 
matters, like production and manufacture, the action would 
be out of harmony with that perfect balance which ought 
to be preserved between national and domestic affairs. If the 
same energy and intelligence devoted to developing this the- 
ory in the Department of Commerce and Labor was devoted 

*Report of the Commissioner of Corporation, December, 1904, pages 44-45. 
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to a more vigorous enf'>i\'ei!ieiit •• r' (^ Sl:('r!':..n Vnti-Trust 
Act along the lines of the Xortlu in Secirities rv>se nnd the 
Meat Packers Cases and Prosecutions, ( think the welfare 
of the country would be better conserved. The President of 
the United States proposes governmental control of insur- 
ance. Since Paul v. X'iruiniii. • iii.i' -iibi'M'T fu,^ been held 
not to be a transaction in interstnte commerce, and some of 
our Western States, my own among the number, are trying 
to rout the real or supposed evils of non-competition in fire 
insurance rates by exclusion of companies belonging to rating 
bureaus. If the grand jury to convene in K^ew York this 
summer does its work well, the mischief which doubtless 
occasioned the President's suggestion, as to life insurance, 
will largely be eradicated. These suggestions, and many 
others before the country, looking to national control where- 
ever an ill condition presents itself in any line, are venture- 
some advances which I have no doubt the conservatism of 
the Bar will seek to mould public opinion against. They 
carry matters domestic, internal and local into the arena of 
national government, which is not framed to deal properly 
with them ; and interference in such affairs by national legis- 
lation necessarily throws out of alignment the true boundary 
between State and national affairs, without compensating 
good. Another advance is proposed by the President which 
is not of this class, and that is to invest the Interstate Com- 
merce Commission with real power to regulate interstate 
commerce. I have tried to make it clear throughout this 
paper that Federal control of interstate commerce has always 
been considered essential to the welfare of the country. "All 
sorts and conditions of men" — politically — ^have advocated 
this control by the Federal government. In the days of the 
fathers of the Constitution, if thirteen States with scanty 
population and insignificant trade, conducted by ox-carts, 
stage coaches and sailing vessels, found a national regulation 
necessary and State regulation intolerable, what would be 
the result today ? 

♦8 Wall., 168. 
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This power has been given and I think should be exercised 
to the fullest extent by the general government. The States 
cannot touch rate discriminations, and the fairness of rates to 
the public and the stockholders, for those subjects are mat- 
ters not local to any State through which the road passes, 
but the national government can lay the strong hand of the 
law upon interstate carriers and say: Thou shall give unto 
the public and to every shipper "a square deal." Render 
this power effective by appropriate national legislation and 
the evils now existing can and will be remedied. I hope 
every patriotic American will aid the President in this great 
undertaking. The powers between State and national control 
of these questions are so adjusted that each in its own sphere 
can better conditions by applying remedies at hand, and in 
this, as all other matters, I want to see l)oth the national and 
State power exert itself to the utmost to preserve to the 
people freedom of trade and untrammeled "pursuit of hap- 
piness." There is a timidity in quarters that State legisla- 
tion may be in conflict with national powers, or national with 
State; if the legislation is good, put it to the touch; let the 
courts work out the results. I hope the day will come when 
our State governments will grow strong and self-assertive of 
all their rights and prerogatives, and legislate as a sovereign 
State for the welfare of its people, and then Congress will 
verily be "a parliament of nations." 

I am an optimist, and I believe the world is growing bet- 
ter, truer and brighter every year, and that all the problems 
now confronting us which retard and hinder our progress 
and civilization will be solved someway, somehow, to the ad- 
vancement of our civilization. In God's own way and in 
His own time, working through the agency of thoughtful, 
patriotic men, our economic conditions will be adjusted to 
serve "the greatest good to the greatest number." 
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JUDGE ANDERSON MITCHELL. 
By D. M. Purchbs. 

Anderson Mitchell was bom in Caswell county, N. C, 
in 1800. His father was a farmer and Anderson was raised 
on the farm. His people were highly respectable, but of 
limited means. They were of what is usually called the 
middle class. Anderson, when a boy, was delicate, and for 
this reason was sent to school more than the other children, 
and showed a fondness for books and learned well, but his 
people had no expectation of sending him to college. But 
when he was about thirteen' years of age his oldest brother 
volunteered as a United States soldier in the War of 1812. 
He had accumulated an estate worth twelve or thirteen hun- 
dred dollars, and had never married. Before he left home he 
made a will in which he left his entire estate to his brother, 
Anderson, with directions that it should be used on his edu- 
cation. Not long after entering the army he sickened and 
died, and this was the turning point in the life of Anderson, 
as his parents scrupulously applied, or saw that every cent of 
the estate so willed to him was used in his education, and 
this they supplemented with such amounts as they were able 
to do. 

Judge Mitchell once said to me, "I am an accidental law- 
yer," and I said "Judge, I don't understand you, what do 
you mean," when he told me the story I above related. He 
said he remained delicate, but from the death of his brother, 
every day that he was able to attend was spent in school, until 
he was able to enter college, when he went to the University 
at Chapel Hill. 

I do not know just when he entered college, but the jour- 
nals of the Unversity will show that he graduated with the 
degree of A. B. in 1821, and received the degree of A. M. in 
1824. He was a tutor in 1821 and 1822. In the same class 
with him were J. E. J. Daniel, of Halifax, afterwards mem- 
ber of Congress and Attorney-General of the State; Qen, 
Geo. W. Haywood, of Ealeigh; Thos. J. Lacy, afterwards 
Judge of the Superior Court of Arkfansas. And in college 
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with him were Judge W. H. Battle, Joseph H. Saunders, 
father of W. L. Saunders; Dr. Thomas H. Wright; Judge 
Walker Anderson, of the Supreme Court of Florida, and 
Hon. Jas. T. Morehead. 

I don't know where he read law, nor when he obtained 
license, but I think it was not long after he left college. 

He first located at Morganton, Burke county, but remained 
there only about six months, when he moved to Jefferson, 
Ashe county, and located there for the practice of law. 
While he lived at Jefferson he was elected or appointed Clerk 
of the Superior Court, which position he held for several 
years, when he resigned and devoted himself exclusively to 
his practice. He afterwards left Ashe, and moved to Wilkes- 
boro, where he located and remained until he moved to States- 
ville. When he moved to Wilkesboro I do not know, but 
probably between 1835 and 1840, and he moved to States- 
ville in 1858. 

I think I knew Judge Mitchell as well as anyone, was with 
him a great deal in the latter part of his life. He was a 
unique man in almost every respect. I remember well the first 
time I ever saw him was at Mocksville Court in the spring 
of 1846, where he and Judge Boyden were engaged in the 
prosecution of Ben. Duncan for the murder of Maj. Peden, 
of Wilkes. Duncan and Underwood were indicted for this 
murder, the case was removed to Iredell, tried at Fall Term, 
1845, when both were convicted. They appealed to the Su- 
preme Court, where judgment as to Underwood was affirmed, 
but Duncan got a new trial and the case was removed to 
Davie for trial. The Hon. Burton Craig defended Duncan 
with great energy and ability, but he was again convicted, 
appealed, judgment affirmed, and he was hanged at Mocks- 
ville. 

Judge Mitchell at that time was only 46 years old, but he 
then had the appearance of an old man. In fact he changed 
very little in his personal appearance after that time. He 
was tall, being more than six feet high, very slender, small 
limbs as well as thin body, retiring in disposition, careless 
in appearance, except his linen, which was always clean and 
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fresh looking, a silk hat which he always wore, and well pol- 
ished shoes. He was a laborious man, a good student, a fine 
lawyer, and of considerable literary acquirements. He liked 
for his friends to ^all on him, but did not want them to stay 
too long. When he thought it time for them to go he would 
get up and commence walking the floor. His friends all 
knew what that meant, and they were not long in leaving. 
He was a man of the very highest character and the finest 
sense of honor of any man I ever knew ; despised everything 
that was mean. Though not a member of the church, he was 
a thorough Presbyterian, attended services regularly, and was 
one of its most liberal supporters. He was fond of na- 
ture and especially of the mountains. He always traveled 
horseback and spent much of his vacation while Judge in the 
mountains. He was very fond of horses and always kept a 
good saddler, and when his Circuit was over, "Old Scott," as 
he called him, was groomed and saddled for his mountain 
trip and off he went 

Although Judge Mitchell was retiring in disposition and 
feeble in physical strength he was as brave as Julius Caesar. 
I said to him one time when he was about to start to the 
mountains, "aren't you afraid to travel over the mountains 
alone in these disordered times?" (just after the close of 
the war), when he replied "No," reaching his hand into 
his table drawer, pulled out a little long single barrel pistol 
and said, "if they bother me I will use this on them." 

He was a man of most exemplary habits, although (in 
spite of the Watts law) he would take a drink every morning, 
always called it "liker," and preferred apple brandy to any 
other "liker." 

A joke is told on him that goes to show the makeup of 
the man. Sometime before he moved to Statesville he was 
the Whig candidate for the State Senate. His district em- 
braced Iredell, and he was billed to make a speech at Olin, 
a strong Whig precinct, but a strong temperance sentiment 
also prevailed in that neighborhood. And someone had cir- 
culated it that Col. Mitchell (as he was then called) was 
a drunkard, and warned the temperance men not to vote for 
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him. So when the day for speaking came Col. Mitchell was 
there, and some of his Whig friends took him to one side 
and told him what they were saying about him, and suggested 
that he had better say something about it in his speech. To 
which he replied, "these Olin people are a talkative people, 
they are a pragmatic people, and truth is, they lie like the 
devil, but I shall say nothing about it in my speech." And 
while he took his "liker," he was not a drunkard. I have 
heard him say after taking a drink (and he drank very little 
at a time), being asked to take something more, he would 
decline to do so, and say, "I am drunk now," which all would 
know was not true. 

Judge Mitchell was not only a good lawyer, but a success- 
ful practitioner. He was not a brilliant man ; his mind acted 
rather slowly, but his industry in preparing his cases made 
up for this. He thoroughly prepared his cases and tried 
them upon this preparation. He was not a resourceful law- 
yer like eTudge Boyden, who was like a squirrel ; if you shook 
him off one limb he would catch on another. But his prep- 
aration was so thorough that this rarely ever happened. 

I once heard Judge Boyden say that Col. Mitchell did not 
bring as many suits as a great many lawyers. That he never 
brought a suit of importance without thorough investiga- 
tion, but when he brought a suit it was almost equivalent to 
a verdict and judgment He was not a fluent speaker, but in 
cases of importance, when he would become thoroughly 
aroused, he would make a powerful speech, strong in logical 
statement; enforced by his high character, it would produce 
a wonderful impression, and most generally conviction on 
the mind of the Court and jury. 

He by no means was a politician, although he had been 
allured into this field a few times. When Lewis Williams, 
"the Father of the House of Representatives," died in Feb- 
ruary, 1841, Judge Mitchell was elected to Congress to fill 
his unexpired term, and was a candidate for re-election, but 
was beaten by Grov. D. S. Reid. He was after this elected to 
the State Senate, and in 1861 he was elected, with Q. L. 
Sharpe, a delegate to the State Convention, that passed the 
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Ordinance of Secession on the 20th of May, 1861. He was 
a Whig, a devoted Union man, and was elected to that Con- 
vention as a Union man, and the passage of the Ordi- 
nance of Secession was so painful to him that he took no 
active part in its deliberations for a long time and until his 
silence became noticeable by other members. And Judge 
Armfield, who was a member from Yadkin county and had 
his seat near that of Mr. N. L. Woodfin, says that one day 
shortly after the first battle of Manassas, Judge Mitchell 
rose to make a speech, when Mr. Woodfin leaned over towards 

him and said: ^^I'll be d , if I don't believe Anderson 

Mitchell has found out there is something wrong in this 
country." 

But when the war closed his greatest work of usefulness 
began. Mr. Holden was appointed provisional governor, and 
in setting up a provisional government for North Carolina 
he appointed Col. Mitchell Judge of his judicial district and 
commissioned him to hold a Court of Oyer and Terminer at 
Wilkesboro in September, 1865. Wilkes was then a wild 
country, filled with bands of marauders that knew no law. 
During the war there had been many deserters — ^those who 
had left the Confederate army, or who had never gone to 
the war. The great object of the most of these was to keep 
out of the army. But the Confederate and State government 
undertook to capture and send them to the army by the use 
of "Home Guards." Many of these acted badly and became 
a greater scourge to the country than the deserters. They 
acted under no military discipline, but with a high hand 
hung women and burned property, for the purpose, as they 
said, of compelling disclosures as to where the husband, sons 
and brothers were. In some instances these acts of outrage 
seemed to have been committed for pecuniary gain. I re- 
member one case of a woman, by the name of Clantem, being 
hung by one of these bands of "home guards," as they called 
themselves, for the reason, as they alleged, that the family 
had money hid away and would not tell them where it was. 
After the war she brought suit which was removed to Alex- 
ander county and tried, in which she got a judgment. 
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Another suit was brought by a man named Caudle, who lived 
in the Trap Hill section, for burning his house and other 
outbuildings. This case was also moved to Alexander county 
and tried fas the other was) before Judge Mitchell, but the 
plaintiff failed on account of an incident that occurred dur- 
ing the trial, which I must be allowed to relate. 

Judge Boyden was prosecuting the action with his accus- 
tomed energy. Judge Armfield was defending with all his 
ability, dexterity and best management. It was some forty 
miles or more from Taylorsville to where the buildings were 
burnt The court house was crowded, so much so that it 
was hard to tell the jury from the crowd. There were a 
half dozen or more defendants, but none of them lived in 
the neighborhood of the plaintiff, and he, though in sight on 
a mountain during the burning, was too far off to identify the 
parties. This had to be done by Mrs. Caudle. Mr. Boyden had 
his case complete except the identity of the defendants. He 
called Mrs. Caudle for this purpose and asked her to name 
the defendants that burnt her house, and she very glibly ran 
over the names of the defendants, and Judge Boyden turned 
her over to Col. Armfield for cross-examination. On the 
jury was an elderly man by the name of Mortimer Murdock, 
who lived near town, and known as one of the best men in the 
county. Armfield asked Mrs. Caudle some unimportant ques- 
tions, then repeated the names of the defendants and asked 
her if she was sure they were there when her house was 
burnt She said she was sure they were. He then said look 
around and if they are here point them out to me. At this 
suggestion she surveyed the crowd for some time and said she 
did not see any of them except that old man sitting on the 
end of that bench, pointing towards Mr. Murdock. Armfield 
pretended not to know who it was that she had identified 
and said, "Madam, I wish you would go up to him and point 
him out so we will be sure to know him," and she walked 
straight to old man Murdock, pointing her finger directly at 
him, and said, "I know this old man was one of the men 
that burnt my house." Armfield smiled, Boyden's eyes fell 
and the case was lost That night at the supper table Judge 
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Mitchell said, "Boyden, I knew your case was gone when you 
proved that old man Mortimer Murdock burnt your house." 

After the war was over and the Union restored, the outlaws 
became bold and were making it hot for the "rebels," as they 
called them, and it came to the pass that it was not safe for 
either party at home or abroad. And as I have said, Mitchell 
was commissioned to hold a term of Court at Wilkesboro, 
which did a great deal of good. Everybody knew him and he 
had not made himself offensive to either side. He gave them 
a strong charge, told them that the war was over, that we were 
then back in the Union and under the protection of the law, 
that peace and law must reign again in this country, and 
that all offenders would be punished. And during that term 
of Court many bills were found and several convictions had. 

The Legislature elected him Judge in the winter of 1865, 
and he was elected again by the people in 1868 without oppo- 
sition, which position he continued to hold until July, 1875. 

There was a strong Bar in his district at that time. Such 
men as J. M. Clement, J. F. Graves, Jos. Dobson, E. F. 
Armfield, W. P. Caldwell, E. A. McLaughlin, M. L. Mc- 
Corkle, Geo. N. Folk, Col. B. S. Gaither, Judge A. C. Avery, 
and others. Mr. Boyden, J. M. McCorkle, and others who 
did not live in his district, attended his Courts. The old 
style of the lawyers traveling the circuit with the Judge was 
still kept up. 

They were called the Circuit Court lawyers, and traveled 
with the Judge from county to county. These trips were 
rough, but usually pleasant, as well as profitable. An old 
lawyer has told me that it was the most pleasant part of his 
professional life. But those days are gone to return no more 
— practice has now become localized. 

The Judge did not like the Code practice and would not 
study it, which sometimes caused a little amusement in 
Court. 

Wilkes county had become very much in debt and its 
paper floated around at great discount. Everybody was 
annoyed with persons wanting to sell "county claims," and 
even the Judge had been troubled in this way. One day 
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Q. F. Neal, Esq., a most excellent gentleman and a good 
lawyer, though rather timid, rose to ask permission to file 
a "counter claim" in a case he had. The Judge was not 
familiar with the word "counter" in the practice of law, and 
understood the Major to ask permission to file a "county 
claim," and it made him furious, and he promptly refused 
the motion, rebuking the attorney, saying, "Major I^eal, do 
you think I can take up the time of this Court in settling 
the claims of Wilkes county?" Some member of the Bar 
discovering the mistake and the confusion of Major Neal, 
came to his relief, explained the matter to the Judge, that it 
was a new mode of pleading under the Code, when he at once 
called up the Major, allowed his motion and apologized for 
the manner in which he had addressed him. 

Another amusing incident took place in Iredell Court. 
One colored woman had sued another for seventy-five cents, 
had lost her case and appealed to tlie Superior Court. Not 
a cent could be made out of either party. In the Superior 
Court the plaintiff had counsel and when the case was reached 
he commenced calling plaintiff's witnesses, which continued 
until he had called more than a dozen men and women, black 
as the ace of spades. When Judge Mitchell said, "Mr. A., 
what is this all about," when the reply came, "all about 
seventy-five cents." He said where is your client, and she 
was pointed out to him, and he called her to come around be- 
hind the jury to him. She did not seem willing to go, but 
he insisted on her coming, and he commenced to feel in his 
*pocket and when she got there he handed her seventy-five 
cents and told her to go and not to come back there again. 

Judge Mitchell was highly respected by the Bar and the 
people, and did much good, owing to his knowledge of the 
people, and their knowledge of him, his high character and 
conservatism, and I doubt whether any one could have filled 
the place as well as he did, until the summer of 1874, when 
his mind commenced to weaken and continued to grow worse. 
But out of great respect for him this was borne with until 
the close of the spring circuit, 1875, when a number of the 
members of the Bar had a conference and decided tliat he 
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ought, on his own account, as well as for the public good, to 
resign, and Judge Armfield was designated to inform him of 
the opinion of his friends. This he did and while the Judge 
showed some feeling about the matter, he at once told Col. 
Armfield, whom he knew to be his friend, to write his resig- 
nation, which he did, but it was left in the hands of CoL 
Armfield, to be sent in when he thought proper to do so. Arm- 
field held it for some time, but sent it in sometime before the 
fall circuit would commence. That fall he seemed not to 
realize but what he was still Judge. Spoke of his Courts 
and attended several of the Courts. But his mind continued 
to grow weaker, as well as his body, until the fall of 1876, 
when he became bedridden and died in his law oiBBce at 
Statesville, on the 26th of December, 1876, and was buried 
in the cemetery of the Presbyterian church at this place, 
where a nice stone marks his grave. 

He was not a stingy man, in fact he was liberal in all. 
proper cases of charity, but he was exceedingly economical 
so far as his personal expenses were concerned. Lived in 
the simplest style and outside of his horse and library I am 
satisfied his personal belongings did not amount to $25.00. 
And yet he left a very good estate consisting of land, bank 
deposits and notes due him. 

He never married, and I suppose never courted any one. 
In fact he told me that he never had, saying that "when I 
was young I was too poor to get married, and when I got 
able to marry I was too old to marry." 

After 1868 he voted with the Democratic party, but never 
liked to be called a Democrat — ^liked to be called a Whig. 
But few men have served the country better than he. Peace 
be to his ashes. 
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A SKETCH OF CLEMENT MANLY, ESQ. 

To draw a pen picture of Mr. Manly or do justice to a 
sketch of his busy life is a more difficult task than perform- 
ing such duties with reference to any other prominent mem- 
ber of the profession with whom I am acquainted. For his 
position among his brethren is both unique and highly hon- 
orable. Unique, because when you rub up against him as a 
man, you find the impersonation of all the courtesy, dignity 
and honor that characterized the high-born gentleman of 
fifty years ago, but when you cross swords with him in legal 
battle, you find a thorough, aggressive, courageous and suc- 
cessful lawyer, worthy of the highest honors the profession 
affords. To use the expression of one who has known him 
for years, ^^his manners are of the chivalrous past, his mind 
of the aggressive present." 

These characteristics have not been acquired. They were 
inborn; for he comes from a stock of both gentlemen and 
lawyers. He was bom in New Bern, N. C, March 14, 1853. 
His father was the distinguished Matthias E. Manly, at one 
time an associate justice of the Supreme Court of North 
Carolina. His mother was Sarah L. Simpson, a woman of 
rare accomplishments. In his boyhood, Mr. Manly attended 
the old Hillsboro Military Academy, but was really prepared 
for college by that veteran itinerant of Methodism, the father 
of our present Judge Walter H. Neal. After graduation at 
GeorgetoAvn University, at Washington, D. C, he entered the 
office of his father in New Bern as a student, and was ad- 
mitted to the Bar in February, 1878. In January, 1885, he 
was married to Miss Emily Buford, daughter of Col. A. S. 
Buford, of Eichmond, Virginia. 

Since entering upon the practice of law, Mr. Manly has 
ever been a devoted and untiring student, having recognized 
it at the outset as his very jealous master. From his first 
connection with his father's office to the present, it has been 
his good fortune to be splendidly associated in the practice. 
From 1879 to 1888 he was associated with Hon. F. M. Sim- 
mons, now United States Senator; from 1888 to 1900, with 
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Hon. O. H. Guion, now Speaker of the House of Repre- 
sentatives. In 1890, being attracted by the uniform climate 
and general progress of the northwestern section, Mr. Manly 
located in Winston-Salem, where he entered into partnership 
with Hon. R. B. Glenn, our present Governor, and later with 
W. M. Hendren, Esq., with whom, under the firm name of 
Manly & Hendren, he now enjoys as choice a practice as the 
State affords. He is assistant dit^ision counsel of the South- 
ern Railway, counsel of the R. J. Reynolds Tobacco Com- 
pany, and numerous allied interests; of counsel also of the 
Peoples National Bank, the Wachovia Loan and Trust Com- 
pany, Fries Manufacturing and Power Company, and other 
corporations. 

As a lawyer, Mr. Manly has achieved eminent and de- 
served success. He is not an office lawyer or a trial lawyer, 
in the sense of specializing, but an all-round, courageous, in- 
dustrious, thoroughly-posted, up-to-date lawyer. In the office 
he is a wise, careful and frank counsellor, an excellent drafts- 
man of intricate legal documents, especially his pleadings. 
In the court room, and in jury trial he conducts the most 
important cases with greatest ease. If one strong point in 
his ability as a trial lawyer can be said to outweigh others, 
I should say his greatest tact is shown in his diplomatic 
handling of witnesses upon the stand, and in his logical and 
strong discussions of legal points as they arise before the 
judge. In these points, perhaps, he excels. In argument 
before the Supreme Court, there are no superiors in the 
State. 

In one of the most gigantic legal struggles our State has 
witnessed in many years, Mr. Manly entitled himself to al- 
most any degree of praise. It was in the long-protracted 
suit in the Federal Court of Bonsack Machine Company and 
American Tobacco Company v. Smith, et aL, familiar to the 
Bar generally. The defendants were fighting great foes, 
backed by enormous wealth. They were not able to employ 
eminent patent lawyers to conduct the technical examinations 
of witnesses and argue the technical points. They employed 
Mr. Manly. He became an assiduous student of patent law. 
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and met and measured lances with the most eminent patent 
lawyers in America, and won. This I mention to show the 
wonderful industry and resourcefulness of the man. 

The allurements of public office have never been great 
enough to charm him into seeking one or to draw his atten- 
tion from his practice. Having numbers of loyal friends 
and the natural tact of a diplomat, he would have been suc- 
cessful, no doubt, but aside from paying a debt of gratitude 
or love to a friend or to his party, he has never been seen in 
the political arena. He seems to appreciate the honor of 
being President of the Association of his beloved profession 
in the State more than any political office. 

Mr. Manly is a strong Democrat. He believes implicitly 
in the historic fundamental principles of his party, and in 
its great record. In 1896, out of a sense of duty, he ac- 
cepted the chairmanship of the State Democratic Executive 
Committee, knowing the hopelessness of the battle. He made 
a great up-hill fight; a "forlorn hope," every circumstance 
seeming against him. But it is generally believed that his 
great friend, Hon. C. B. Watson, would have been elected 
Grovemor, had that good man not been disabled by severe 
sickness during the last forty days of the campaign. 

Lack of space prevents a proper mention of the social life 
of Mr. Manly; regrettable from the fact that he is an ante- 
bellum adept in the art of making life a pleasure to those 
with whom he comes in social contact. 
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CONSTITUTION. 



AKTICLE I. 



NAME. 

This Association shall he called The Noeth Caeolina 
Bab Association. 

ARTICLE 11. 

OBJECT. 

This Association is formed to cultivate the science of juris- 
prudence, to promote reform in the law, to facilitate the 
administration of justice, to elevate the standard of integrity, 
honor and courtesy in the legal profession, to encourage a 
thorough and liberal legal education, and to cherish a spirit 
of brotherhood among the members thereof. 

ARTICLE IIL 

MEMBESS. 

Active Members. — Those members of the Bar who 
attend the meeting at which the Association is formed, and 
who shall subscribe to this Constitution and pay the admis- 
sion fee, are hereby declared to be members of this Associa- 
tion. Any white person shaU be eligible to membership in 
this Association who shall be a member of the Bar of this 
State in good standing, and who shall be nominated as here- 
inafter provided. 

Honorary Members, — The Judges of the Supreme, Supe- 
rior and Criminal Courts of this State, and the Judges of 
the Federal Courts in this State shall, as long as they remain 
in office, be honorary members of this Association, with all 
the rights and privileges of regular members, except eligi- 
bility to office, and without liability for the payment of ad- 
mission fees or dues. 
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AKTICLE IV. 

OFFICEBS. 

The officers of this Association shall be a President, six- 
teen Vice-Presidents, and a Secretary and Treasurer, whose 
duties shall be such as may be prescribed in the By-Laws. 

They shall be elected at the annual meetings hereinafter 
provided for, except those first elected under this Consti- 
tution. They shall hold office from the adjournment of the 
meeting at which they are elected, until the adjournment of 
the next succeeding annual meeting, except those first elected 
under this Constitution, whose terms shall commence upon 
their election and expire at the adjournment of the first 
annual meeting. The President and Vice-Presidents shall 
be ineligible for re-election imtil one year after the expira- 
tion of their terms of office. 

The offices of Secretary and Treasurer shall be filled by 
one person, who shall receive as compensation for his services 
the sum of one hundred and fifty dollars per annum, payable 
quarterly. 

All elections shall be by ballot. 

ARTICLE V. 

STANDING COMMITTEES. 

There shall be the following standing Committees of this 
Association, to be chosen as hereinafter provided, whose 
duties shall be such as may be prescribed in the By-Laws : 

• 1. Executive Committee. — To consist of six members 
(and in addition thereto, the President and Secretary of the 
Association shall be ex officio members).* 

2. Committee on Admissions to Membership. — To consist 
of one member from each of the Judicial Districts of the 
State. 

3. Committee on Legislation and Law Reform, — To con- 
sist of five members. 

•The paragraph in ( ) was an amendment passed at annual meeting of 1905 
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4. Judiciary Committee. — To consist of five members. 

5. Committee on Legal Education and Admission to the 
Bar. — To consist of five members. 

6. Committee on Memorials, — To consist of five members. 

7. Committee on Grievances. — To consist of five mem- 
bers. 

8. Committer on Legal Ethics. — To consist of five mem- 
bers. 

The members of the Executive Committee shall hold oflSce 
as may be prescribed in the By-Laws. 

The members of all other standing Committees shall hold 
office from the time of their appointment until the adjonm- 
ment of the next succeeding annual meeting and until their 
successors shall be appointed. 

AKTICLE YL 

APPOINTMENT OF COMMITTEES. 

The members of the Executive Committee, except those 
first elected under this Constitution, shall be elected at the 
annual metings. 

The President shall appoint all other standing Commitr 
tees within ten days after the adjournment of this and each 
annual meeting (and shall designate one member of each 
Committee as its Chairman and one member as its Secre- 
tary),* and shall announce the appointees to the Secretary, 
who shall immediately notify the persons so appointed. 

AETICLE VIL 

MEETINGS. 

This Association shall meet annually in month of June, 
July or August, at such time and place as the Executive 
Committee may select, and those present at such meeting 
shall constitute a quorum. Such notice of the meeting shall 
be given as may be prescribed in the By-Laws. 

•The paragraph in ( > was an amendment passed at annual meeting of 1900. 
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Special meetings may be called at any time by the Exec- 
utive Committee upon such notice as may be prescribed in 
the By-Laws ; and shall be called by said Conunittee at any 
time upon the written request of twenty-five members, upon 
like notice. At a special meeting no business shall be trans- 
acted except such as is specified in the call therefor, without 
the concurrence of at least four-fifths of those present; and 
at such a meeting forty members shall constitute a quorum. 

AETICLE Vin. 

FEES AND DUBS. 

The admission fee shall be five dollars, and the annual 
dues shall be two dollars, to be paid as may be prescribed in 
the By-Laws: Provided^ That the admission fee shall be in 
lieu of the annual dues for the current year .in which it is 
paid. No member shall be qualified to exercise any privi- 
lege of membership while his fees or dues remain unpaid, 
when due. 

AETICLE IX. 

SUSPENSIONS AND EXPULSIONS. 

Any member may be suspended or expelled for miscon- 
duct in his relations to this Association, or in his profession, 
upon conviction thereof, in such maimer as may be provided 
in the By-Laws ; and all interest in the property of the Asso- 
ciation of persons in any way ceasing to be members shall 
ipso facto vest in the Association. 

AETICLE X. 

VACANCIES. 

In case of a vacancy in any office it shall be filled by ap- 
pointment of the President until the next annual or special 
meeting: Provided, That a vacancy in the office of President 
shall be filled by appointment by the Executive Committee 
of one of the Vice-Presidents. In case of a vacancy in any 
Committee it shall be filled by appointment of the President 
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until the next annual or special meeting. A person appointed 
to fill a vacancy shall hold the oiBBce until his successor is 
elected or appointed and qualified. 

ARTICLE XL 

ANNUAL ADDRESSES AND PAPERS. 

At each annual meeting, the President shall deliver an 
address upon some subject to be selected by himself, in which 
he shall make such suggestions as to the work of the Asso- 
ciation as he may deem proper. An address shall also be 
made by some lawyer of prominence, not a resident of the 
State, to be invited by the Executive Committee. And 
papers shall be read by not more than five members of the 
Association, to be selected by the Executive Committee, as 
prescribed in the By-Laws. 

ARTICLE XII. 

AMENDMENTS. 

This Constitution may be amended by a three-fourths vote 
of the members present at any meeting : Provided, That if it 
be an annual meeting, notice of the proposed amendment, 
subscribed by at least three members, shall be given on the 
first day of such meetings ; and, if it be a special meeting, a 
similar notice, similarly subscribed, shall be given in the 
call therefor: Provided, hoivever, That no change shall be 
made at any meeting at which less than forty members are 
present. 

ARTICLE XIII. 

INCOEPOBATION. 

This Constitution shall go into immediate effort. This 
Association shall be incorporated under the laws of the State 
of North Carolina at the present session of the General 
Assembly, and until such incorporation all money and prop- 
erty of said Association shall be vested ia the President and 
Secretary and Treasurer, as trustees thereof, who shall pay 
over and deliver the same to said corporation as its property, 
as soon as the corporation is created by law. 
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BY-LAWS. 



PBESIDENT AND VICE-PRESIDENTS. 

The President shall preside at all meetings of the Asso- 
ciation ; he shall open each meeting with an annual address, 
and perform all other duties required of him by the Consti- 
tution and By-Laws. In his absence one of the Vice-Presi- 
dents shall preside, and in the absence of all such officers, 
such person as may be called to the chair by the meeting. 

11. 

SECBETABY AND TBEASTJBBB. 

The person holding the office of Secretary and Treasurer 
shall be charged with the following duties : 

1. He shall keep full and accurate minutes of the pro- 
ceedings of all meetings of the Association, and of all other 
matters of which a record shall be ordered by the Associa- 
tion; and he shall carefully preserve its archives and trans- 
mit them to his successor in office. 

2. He shall with the aid and concurrence of the Presi- 
dent, when by the latter deemed expedient, conduct the cor- 
respondence of the Asosciation. 

3. He shall keep at all times a complete and accurate roll 
of the members, officers and committees of the Association, 
with their addresses; he shall notify new members of their 
election, and officers and members of committees of their 
election or appointment. 

4. He shall, under the direction of the Executive Com- 
mittee, issue notices of all meetings of the Association, and 
in case of a special meeting shall add a brief note of the ob- 
ject thereof. 
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5. He shall, as Secretary, report to the Association at 
each annual meeting, giving a summary of his transactions 
during the preceding year, and an outline of the business 
which is to come before the Association at such annual meet- 
ing, so far as it relates to propositions or resolutions referred 
to any special or standing Committee at the previous meeting. 
And he shall be the keeper of the seal of the Association. 

6. He shall collect, and, under the direction of the Execu- 
tive Committee, disburse, deposit or invest the funds of the 
Association. 

7. He shall keep regular and accurate accounts in books 
belonging to the Association, which shall be open at all 
times to the inspection of any member of the Executive Com- 
mittee. 

8. He shall report to the Executive Committee, whenever 
so required, the amount of money on hand or under his con- 
trol, and any appropriations or charges affecting the same. 

9. He shall, as Treasurer, make a full and detailed report 
at each annual meeting, showing: (a) The receipts and dis- 
bursements of the preceding year, suitably classified; (&) 
all outstanding obligations of the Association; and (c) an 
estimate of the resources and probable expenses for the com- 
ing year; and any suggestions that he may think proper to 
make. 

10. He shall submit his said report and all his books, 
vouchers, and papers relating thereto, to a Committee to be 
appointed by the Executive Committee at its annual meetr 
ing, who shall audit and certify said report before its pres- 
entation to the Association. 

III. 

EXECUTIVE COMMITTEE. 

1. At each annual meeting, there shall be elected, by bal- 
lot, two members of the Executive Committee, to hold ofiice 
for three years, and such additional members as may be 
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necessary to fill vacancies, if any, to hold office for the unex- 
pired terms of 'their predecessors. 

2. They shall have the general management of the affairs 
of the Association, and shall make such regulations and take 
such action, not inconsistent with the Constitution and By- 
Laws, as may be necessary for the protection of the property. 

3. They shall audit all accounts against the Association, 
and no money shall be paid out of the treasury except upon 
a warrant signed by their Secretary and countersigned by 
their Chairman. 

4. They shall as soon as conveniently may be, after their 
first election under this Constitution, and thereafter as soon 
as conveniently may be, after such annual meeting, invite 
some lawyer of prominence, not a resident of this State, to 
make an address before the Association at its next annual 
meeting, upon some subject to be selected by the person so 
invited. And they shall at the same time select not more 
than five members of the Association to prepare and read 
papers at the next annual meeting upon subjects to be chosen 
by the person so selected, or such as may be suggested by the 
Committee. 

5. They shall, at least sixty days before each annual meet- 
ing of the Association, select a place and a time within the 
month of June, July or August, for holding such annual 
meeting, and prepare a printed programme of the proceed- 
ings to be held thereat. A copy of such programme and a 
notice of such meeting shall be mailed to each member of 
the Association by its Secretary. 

6. They shall, at their annual meeting in each year, ap- 
point a special Coromittee of three members of the Associa- 
tion to audit and certify the accounts of the Treasurer be- 
fore they are presented to the Association. 

7. They may secure the services of a stenographer to re- 
port the proceedings of each annual meeting. 
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IV. 

COMMITTEE ON ADMISSIONS TO MEMBERSHIP. 

1. All applications for membership in the Association 
snail be in writing, signed by the applicant and addressed 
to the Committee on Admissions to Membership. The appli- 
cation shall be endorsed by at least two members of the As- 
sociation not members of the Committee (residing in the 
Judicial District of the Applicant),* and by the member of 
the Committee from the Judicial District in which the ap- 
plicant resides: Provided, That if the member of the said 
Committee from any district shall not have registered at any 
annual meeting, or, having registered, shall have left the 
place where any annual meeting is held, it shall be the duty 
of the President of the Association, on the request of the 
Chairman of the Committee on Admissions to Membership, 
or in his absence, of any member thereof, to designate a 
substitute for the said absentee, with power to act during his 
absence, naming one from the appropriate district, if con- 
venient, or, if not, any other member of the Association. 

2. If the application be presented at a meeting of the 
Committee, the vote thereon shall be by ballot, and every 
member present shall be required to vote; one negative vote 
in every five votes cast shall be sufficient to reject the appli- 
cant 

3. If the application be presented during the vacation 
of the Committee the method of proceeding shall be as fol- 
lows : Upon its receipt by any member of the Committee he 
shall forthwith refer it to the member of the Committee from 
the Judicial District in which the applicant resides, whose 
duty it shall be to diligently inquire as to the character and 
standing of the applicant and his eligibility to membership 
in the Association. If, upon such inquiry, he finds the ap- 
plicant free from objection, he shall endorse the application 
favorably; otherwise he shall withhold his endorsement and 
communicate his reasons therefor in writing to the Chairinan 



•The paragraph in ( ) was an amendment passed at annual meeting of 1899. 
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of the Committee, and forward the application to him. If 
the application be favorably endorsed it shall be referred to 
the Chairman of the Committee, and if favorably endorsed 
by him and four other members of the Committee, includ- 
ing the member from the district in which the applicant 
resides, the applicant shall be declared elected, and the Sec- 
retary of the Committee shall notify the Secretary of the 
Association of his election. If the application be returned 
unendorsed by the member of the Committee from the Judi- 
cial District in which the applicant resides, or if any mem- 
ber of the Committee to whom it is referred refuse to endorse 
it, it shall be filed by the Secretary of the Committee until 
the next meeting of the Committee. At such meeting such 
application shall be disposed of as provided by Section 2 of 
this Article. K"o candidates rejected shall be again proposed 
within a year. 

4.. Jfo member of the Committee shall disclose to any 
person the discussions, statements, or votes of any member 
thereof upon any application for membership ; nor shall the 
Committee's, decision upon any such application be made 
known to any person other than the applicant. 

5. It shall be the duty of any member' of the Committee 
who has knowledge of any fact which, in his opinion, dis- 
qualifies the applicant for membership in the Association, if 
it be in a meeting of the Committee, to state such fact to 
the Committee, and if it be in the vacation of the Committee, 
to withhold his endorsement of the application and communi- 
cate such fact to the Chairman of the Committee in writing. 

6. The Secretary of the Committee shall keep in a book 
provided for that purpose, a record of all applications for 
membership in the Association, and shall preserve the orig- 
inals of all applications among the archives of the Committee. 



COMMITTEE ON LEGISLATION AND LAW EEFOEM. 

1. It shall be the duty of the Committee on Legislation 
and Law Eeform to scrutinize carefully all proposed changes 
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in the law; to encourage and promote such as appear to be 
beneficial, and to check, as far as possible, all such as appear 
to be hasty or ill-advised ; and to consider and recommend to 
the Association such amendments of the law and of judicial 
procedure as will facilitate the administration of justice. 

2. It will be their duty, if at any time they deem it ad- 
visable, to call a special meeting of the Association to be 
called for the purpose of considering pending or proposed 
legislation. 

VI. 

JUDICIARY COMMITTEE. 

It shall be the duty of the Judiciary Committee to care- 
fully observe the practical working of our judicial system, to 
suggest, invite, entertain and examine projects and sugges- 
tions for changes and reforms in the system, and to consider 
and recommend to the Association such action as they may 
deem expedient. 

VII. 

COMMITTEE ON LEGAL EDUCATION AND ADMISSION TO 
THE BAE. 

It shall be the duty of the Committee on Legal Education 
and Admission to the Bar to take into consideration the sub- 
ject of legal education and other requisites for admission to 
the Bar, and to recommend to the Association from time to 
time, such action as they may deem necessary to guard the 
approaches of the profession from persons unfit for member- 
ship by reason of character or preparation. 

VIII. 

COMMITTEE ON MEMORIALS. 

The Committee on Memorials shall prepare and furnish 
to the Secretary brief, appropriate notices of members who 
have died during the year preceding each annual meeting; 
such notices not to exceed two pages of printed matter, and 
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to be published in the annual report. They shall also prepare 
or secure annually at least one biographical sketch of some 
member of the Bench or Bar of North Carolina, now de- 
ceased, having special reference to his professional career, 
and have the same presented at the annual meetings; and 
whenever practicable, they shall secure a steel engraving or 
other suitable picture of the subject of the sketch to be in- 
serted in the published proceedings. 

IX. 

COMMITTEE ON LEGAL ETHICS. 

The Committee on Legal Ethics shall be charged with the 
duty of reducing to the form of rules or canons the principles 
of ethics regulating the relations of lawyers to the courts, 
the public, their clients and each other ; with the further duty 
of taking such action as they may deem best,* in case any 
departures from these principles by members of the Bar of 
the State come to their notice or are brought to their atten- 
tion. 

X. 

COMMITTEE ON GRIEVANCES. 

1. It shall be the duty of the Committee on Grievances 
to hear all complaints against members of the Association, 
and also complaints which may be made in matters affecting 
the interests of the legal profession, the practice of the law 
and the administration of justice, and to report thereon to 
the Association, with such recommendations as they may 
deem advisable; and in behalf of the Association institute 
and carry on such proceedings against offenders and to such 
extent as the Association may order. 

2. Whenever any complaint shall be preferred against a 
member of the Association for misconduct in his relations to 
the Association, or in his profession, the person or persons 
preferring such complaint shall present it in writing to the 
Committee on Grievances, subscribed by the complaining 
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party, plainly stating the matter complained of. If the 
Committee are of the opinion that the matters therein al- 
leged are of sufficient importance, they shall cause a copy 
of the complaint, together with a notice of not less than 
five days of the time and place when the Committee will meet 
for the consideration thereof, to be served upon the member 
complained of, either personally or by leaving the same at 
his place of business during office hours, properly addressed 
to him ; and they shall cause a similar notice to be served on 
the complainant. At the time and place appointed, or at 
such other times as may be named by the Committee, the 
member complained of may file a written answer or defense, 
and the Committee shall proceed to the consideration of the 
case upon such complaint and answer, or upon the complaint 
alone if no answer is interposed. 

The complainant and the member complained of shall each 
be allowed to appear personally and by counsel. The wit- 
nesses shall vouch for the truth of the statements on their 
word of honor. The Comtmittee may summon witnesses, and, 
if such witnesses are members of the Association, a neglect 
or refusal to appear may be reported to the Association for 
its action. 

The Committee, of whom at least three must be present at 
the trial, except that a less number may adjourn from time 
to time, shall hear and decide the case thus submitted to them, 
and shall determine all questions of evidence. 

If they find the complaint, or any material part of it, to 
be true, they shall so report to the Association, with their 
recommendation as to the action thereon, and, if requested by 
either party, may, in their discretion, also report the evidence 
taken or any designated part thereof. 

The Association shall thereupon proceed to take such 
action on said report as they may see fit, provided only that 
no member shall be expelled imless by the vote of two-thirds 
of the members present and voting. 

3. Whenever specific charges of unprofessional conduct 
shall be made in writing to the Association, against a mem- 
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ber of the Bar, not a member of the Association, or against 
a person pretending to be an attorney or counselor-at-law 
practicing in the State, said charges shall be investigated by 
the Committee on Grievances ; and if, in any such case, said 
Committee shall report in writing to the Executive Commit- 
tee that, in its opinion, the case is such as requires further 
investigation or prosecution in the courts, the Executive 
Committee may appoint one or more members of the Asso- 
ciation to act as prosecutor, whose duty it shall be to con- 
duct the further investigation of such offender, under the 
instructions and control of the Committee on Grievances. 

The reasonable disbursements of the Committee on Griev- 
ances for expenses incurred in any such investigation or pros- 
ecution may be paid out of the funds of the Association 
under the direction of the Executive Committee. 

All the foregoing proceedings shall be secret, except as 
their publication is hereinbefore provided for, unless other- 
wise ordered by the Association by a two-thirds vote. 

4. It shall be the duty of any member or members of this 
Associatioiii, upon the request of the Chairman of the Execu- 
tive Committee or the Chairman of the Committee on Griev- 
ances, to prosecute any case of unprofessional conduct oc- 
curring in his or their district without compensation, though 
his or their expenses shall be paid by the Treasurer of the 
Association. 

XL 

COMMITTEE ON PUBLICATIONS. 

It shall be the duty of the President, on the first day of 
each annual meeting, to appoint a special Committee of three 
members, to be known as the Committee on Publications, 
whose duty it shall be to determine which of the papers read 
at such annual meeting should be published with the reports 
of the Association, as hereinafter provided. 
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XII. 

OOltfMITTEE TO RECOMMEND OFFICERS.* 

It shall be the duty of the President, on the first day of 
each annual meeting, to appoint a special Committee of five 
members, whose duty it shall be to consider and recommend 
to the Association suitable persons for Vice-Presidents and 
members of the Executive Committee to be elected at each 
meeting; but the Association shall not be confined to the 
election of the persons so recommended. 

XIII. 

GENERAL POWERS AND DUTIES OF STANDING COMMITTEES. 

Except as otherwise expressly provided, each standing 
Committee shall have the following powers and be charged 
with the following duties : 

1. Organization. — They may adopt regulations for their 
own government and proceedings, not inconsistent with the 
Constitution and By-Laws, and subject to revision by the 
Association. 

2. Meetings, — They shall meet annually on the day pre- 
ceding the annual meeting of the Association; special meet- 
ings may be called by the Chairman of any Committee, 
wherever in his opinion it may be necessary or advisable, 
and shall be called by him upon the written request of the 
Committee. At any meeting of any standing Committee, 
other than the Committee on Admissions to Membership, 
three members shall constitute a quorum ; and at any meeting 
of the Committee on Admissions five members shall consti- 
tute a quorum. 

3. Records and Archives. — It shall be the duty of the 
Secretary of each Committee to keep full and accurate min- 
utes of each meeting of the Committee, and, under direction 
of the Chairman, to conduct its correspondence, and to care- 

•This Article amended at session of 1902, substituting word Vice-Presidents 
for officers. 
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fully preserve its archives and transmit them to his succes- 
sor in office. 

4. Voting by Correspondence. — They may, by correspon- 
dence, consider and vote upon any matter which m7ght prop- 
erly come before them in meeting ; such correspondence shall 
be carefully preserved by their Secretary and a minute there- 
of entered upon his records. 

5. Anniuil Reports. — They shall report to the Association 
at each annual meeting, giving a summary of their proceed- 
ings since the last annual meeting, except such as they are 
prohibited from making public, and making such suggestions 
relative to their several departments as they deem proper. 

6. Printing Reports in Advance. — ^When any such report 
contains any recommendations for action on the part of the 
Association it may, in the discretion of the Committee, be 
printed in the manner in which the annual reports are re- 
quired to be printed, and a copy thereof mailed by the Sec- 
retary of the Association to each member thereof at least 
fifteen days before the annual meeting at which such report 
is proposed to be submitted. 

XIV. 

ADDBESS AND FAPEBS. 

The annual address of the President shall be made on the 
first day of the annual meeting immediately after the Asso- 
ciation is called to order by the Chairman of the Executive 
Committee. The address of the person to be invited by the 
Executive Committee shall be made at the morning session 
of the second day, and the reading of papers or essays shall 
be on the same day, or at such other time as the Executive 
Committee may determine. 

XV. 

PUBLICATION OF ANNUAL RBPOETS^ ADDRESSES AND PAPERS. 

All papers read before the Association shall be lodged with 
the Secretary. The annual address of the President, the 
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reports of Committees, and all proceedings at the annual 
meetings shall be published in the annual reports of the As- 
sociation; but no other address made or paper read or pre- 
sented shall be published, except by order of the Committee 
on Publications or of the Association. 

Extra copies of reports, addresses and papers read before 
the Association, not exceeding two hundred copies of each, 
may be printed by order of the Committee on Publications 
for the use of the authors thereof. 

The annual reports shall be published by the Secretary, 
under the direction of the Executive Committee, and a copy 
thereof delivered to each member of the Association. 

XVL 

OUEEBNT YEAE. 

The current year of this Association shall commence with 
the first day of July of each year, and end with the 30th day 
of June of the following year. 

XVII. 

COLLECTION AND NON-PAYMENT OF FEES AND BITES. 

The admission fee (except from those persons declared to 
be members by Article III. of the Constitution) shall be 
payable to the Treasurer within thirty days after notification 
of election ; and any member who shall fail within that time 
to notify the Treasurer of his acceptance of membership and 
pay the admisison fee shall be deemed to have declined mem- 
bership, and cannot thereafter become a member, except by 
being again regularly elected. 

The annual dues shall be payable to the Treasurer on or 
before the first day of September of each year, beginning 
with the first of September, 1899. If any member shall 
fail to pay said dues when payable, the Treasurer shall 
immediately forward to such delinquent member an extract 
from this By-Law, with a notice that if his default shall 
continue for thirty days his name shall be reported to the 
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Executive Committee, which may, if said dues be not paid 
on or before the first day of January following, order the 
name of such member to be stricken from the rolls, and he 
shall thereupon cease to be a member of the Association. 
But upon the written application, satisfactorily explaining 
such default, and the payment of all dues' to the date there- 
of, the Executive Conmiittee may reinstate any such member 
who has been dropped from the rolls by virtue of this By- 
Law. 

XVIII. 

BESIONATIONS. 

Any member may resign at any time upon the payment 
of all dues and charges to the Association, including his 
annual dues for the current year in which his resignation is 
tendered: Provided, There be no charges for misconduct 
pending against said member. 

From the date of the receipt by the Secretary of a notice 
of resignation, with an endorsement thereon by the Treas- 
urer that all dues have been paid, as above provided, the 
person giving such notice shall cease to be a member of the , 

Association. , 

XIX. 

LIMITATION OF DEBATE. 

No member shall be permitted to speak more than twice 
on any subject, and in debate no speech shall exceed five min- 
utes in length, unless a majority of those present consent \ 
thereto. I 

XX. 

I 

ORDER OF BUSINESS. 

At each annual meeting the order of business shall be as 
follows : 

1. Call to order by the Chairman of the Executive Com- 
mittee. 

2 Opening Address of the President 
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3. Appointment of Committee on Publications. 

4. Appointment of Committee to Recommend Officers. 

5. Reports of the Secretary and Treasurer. 

6. Reports of Standing Conmiittees. 
(a) Executive Committee. 

(6) Committee on Admissions to Membership. 

(c) Committee on Legislation and Law Reform. 

(d) Judiciary Committee. 

(e) Gonmiittee on Legal Education and Admission 

to the Bar. 
(/) Committee on Ethics. 
(g) Committee on Memorials. 
(h) Committee on Grievances. 

7. Miscellaneous Business. 

8. Report of Committee to Recommend Officers. 

9. Election of Officers. 

10. Election of Members of Executive Committee. 

XXL 

AMENDMENTS. 

These By-Laws may be amended at any annual xneeting of 
the Association by a vote of two-thirds of those present : Pro- 
vided, That written notice of the proposed amendment shall 
be given on the first day of such meeting. 
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CODE OF ETHICS. 



Adopted by the Bar Association, June 28, 1900. 

The purity and efficiency of judicial administration, 
which under our system is largely government itself, depends 
as much upon the character, conduct, and demeanor of at- 
torneys in their great trust as upon the fidelity and learning 
of courts or the honesty and intelligence of juries. 

"There is, perhaps, no profession, after that of the sacrecl 
ministry, in which high-toned morality is more imperatively 
necessary than that of the law. There is certainly, without 
any exception, no profession in which so many temptations 
beset the path to swerve from the lines of strict integrity; 
in which so many delicate and difficult questions of duty are 
constantly arising. There are pitfalls and mantraps at every 
step, and the mere youth, at the very outset of his career, 
needs often the prudence of self-denial, as well as the moral 
courage, which belong commonly to riper years. High moral 
principle is his only safe guide; the only torch to light his 
way amidst darkness and destruction." — Sharswood. 

No rule will determine an attorney's duty in the varying 
phases of every case. What is right and proper must, in the 
absence of statutory rule and in authoritative code, be ascer- 
tained in view of the peculiar facts, in the light of conscience, 
and the conduct of honorable and distinguished attorneys in 
similar cases, and by analogy to the duties enjoined by stat- 
ute, and the rules of good neighborhood. 

The following general rules are adopted by the North 
Carolina Bar Association for the guidance of its members: 

DUTIES OF ATTORNEYS TO OOUETS AND JUDICIAL OFFIOEBS. 

1. The respect enjoined by law for courts and judicial 
officers is exacted for the sake of the office, and not for the 
individual who administers it. Bad opinion of the incum- 
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bent, however well founded, cannot excuse the withholding 
of the respect due to the office while administering its 
functions. 

2. The proprieties of the judicial station, in a great meas- 
ure, disable the judge from defending himseU against stric- 
tures upon his official conduct For this reason, and because 
such criticisms tend to impair public confidence in the ad- 
ministration of justice, attorneys should, as a rule, refrain 
from published criticism of judicial conduct, especially in 
reference to causes in which they have been of counsel, other- 
wise than in courts of review, or when the conduct of the 
judge is necessarily involved in determining his removal 
from or continuance in office. 

3. Marked attention and unusual hospitality to a judge, 
when the relations of the parties are such that they would 
not otherwise be extended, subject both judge and attorney to 
misconstruction, and should be sedulously avoided. A self- 
respecting independence in the discharge of the attorney's 
duties, which at the same time, does not withhold the courtesy 
and respect due the judge's station, is the only just founda- 
tion for cordial, personal, and official relations between Bench 
and Bar. All attempts by means beyond these to gain special 
personal consideration and favor of a judge are disreputable. 

4. Courts and judicial officers, in the rightful exercise of 
their junctions, should always receive the support and coun- 
tenance of attorneys against unjust criticism and popular 
clamor; and it is an attorney's duty to give them his moral 
support in all proper ways, and particularly by setting a 
good example in his own person of obedience to law. 

5. The utmost candor and fairness should characterize the 
dafllings of attorneys with the courts and with each other. 
Knowingly citing as authority an overruled case, or reading 
a repealed statute as in existence ; knowingly misquoting the 
language of a decision or text-book ; knowingly misstating the 
contents of a decision or text-book ; knowingly misstating the 
contents of a paper, the testimony of a witness, or the Ian- 
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guage or arguments of the opposite counsel ; offering evidence 
which it is known the court must reject as illegal^ to get it 
before a jury under guise of arguing its admissibility, and 
all kindred practices, are deceits and evasions unworthy of 
attorneys. 

Purposely concealing or withholding in the opening ar- 
guments positions intended finally to be relied on, in order 
that opposite counsel may not discuss them, is unprofessional. 

In the argument of demurrers, admission of evidence, and 
other questions of law, coimsel should carefully refrain from 
"side bar" remarks and sparring discourse to influence the 
jury or by-standers. Personal colloquies between counsel 
tend to delay, and promote unseemly wrangling, and ought to 
be discouraged. 

6. Attorneys owe it to the courts, and the public whose 
business the courts transact, as well as to their own clients, 
to be punctual in attendance on their causes; and when- 
ever an attorney is late, he should apologize, or explain his 
absence. 

7. One side must always lose the cause ; and it is not wise 
or respectful to the court for attorneys to display temper be- 
cause of an adverse ruling. 

DUTY OF ATTOBNEYS TO EACH OTHBB^ TO CLIENTS, 
4^ND THE PUBLIC. 

8. An attorney should strive, at all times, to uphold the 
honor, maintain the dignity, and promote the usefulness of 
the profession; for it is interwoven with the administration 
of justice, that whatever redoimds to the good of one, ad- 
vances the other ; and the attorney thus discharges, not merely 
an obligation to his brothers, but a high duty to the State and 
his fellow man. 

9. An attorney should not speak slightingly or disparaging- 
ly of his profession, or pander in any way to the unjust popu- 
lar prejudices against it ; and he should scrupulously refrain 
at all times, and in all relations of life, from availing himself 
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of any prejudice or popular misconception against lawyers, 
in order to carry a point against a brother attorney. 

10. Nothing has been more potential in creating and 
pandering to popular prejudice against lawyers as a class, 
and in withholding from the profession the full measure of 
public esteem and confidence which belong to the proper dis- 
charge of its duties, than the false claim, often set up by the 
unscrupulous in defense of a questionable transaction, that 
it is an attorney's duty to do everything to succeed in his 
client's cause. 

An attorney "owes entire devotion to the interests of his 
client, warm zeal in the maintenance and defense of his 
cause, and the exertion of the utmost skill and ability," to the 
end that nothing may be taken or withheld from him save by 
the rules of law, legally applied. No sacrifice or peril, even 
to loss of life itself, can absolve from the fearless discharge 
of his duty. Nevertheless, it is steadfastly to be borne in 
mind that the great trust is to be performed within, and not 
without, the bounds of the law which creates it The attor- 
ney's oflSce does not destroy man's accountability to his Cre- 
ator, or loosen the duty of obedience to law, and the obliga- 
tion to his neighbor; and it does not permit, much less de- 
mand, violation of law, or any manner of fraud or chicanery, 
for the client's sake. 

11. Attorneys should fearlessly expose before the proper 
tribunals corrupt or dishonest conduct in the profession, and 
there should never be any hesitancy in accepting employment 
against an attorney who has wronged his client. 

12. An attorney appearing or continuing as private coun- 
sel in the prosecution for a crime of which he believes the 
accused innocent, forswears himself. The State's attorney is 
criminal, if he presses for a conviction, when upon the evi- 
dence he believes the prisoner innocent. If the evidence is 
not plain enough to justify a nolle prosequi a public prose- 
cutor should submit the case, with such comments as are per- 
tinent, accompanied by a candid statement of his own doubts. 

13. An attorney cannot reject the defense of a person ac- 
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cused of a criminal offense because he knows or believes him 
guilty. It is his duty, by all fair and lawful means, to pre- 
sent such defenses as the law of the land permits, to the end 
that no one may be deprived of life or liberty but by due 
process of law. 

14. An attorney must decline in a civil cause to conduct 
a prosecution, when satisfied that the purpose is merely to 
harass or injure the opposite party, or to work oppression 
and wrong. 

15. It is a bad practice for an attorney to communicate 
or argue privately with the judge as to the merits of his 
cause. 

16. Newspaper advertisements, circulars, and business 
cards tendering professional services to the general public 
are proper ; but special solicitations of particular individuals 
to become clients ought to be avoided. Indirect advertise- 
ments for business, by furnishing or inspiring editorial or 
press notices regarding causes in which the attorney takes 
part, the manner in which they were conducted, the impor- 
tance of his positions, the magnitude of the interests in- 
volved, and all other like self -laudation, is of evil tendency 
and wholly unprofessional. 

17. Newspaper publications by an attorney as to the mer- 
its of pending or anticipated litigation, calling for discussion 
and reply from the opposite party, tend to prevent a fair trial 
in the courts, and otherwise prejudice the due administration 
of justice. It requires a strong case to justify such publi- 
cations ; and, when proper, it is unprofessional to make them 
anonymously. 

18. When an attorney is witness for his client, except as 
to formal matters, such as the attestation or custody of an 
instrument and the like, he should leave the trial of the 
cause to other counsel. Except when essential to the ends 
of justice, an attorney should scrupulously avoid testifying 
in court in behalf of his client as to any matter. 

19. Assertions, sometimes made by counsel in argument, 



Digitized by 



Google 



Code of Ethics. 221 

of a personal belief of the client's innocence, or the justice of 
his cause^ are to be discouraged. 

20. It is indecent to hunt up defects in titles, and the like, 
and inform thereof, in order to be employed to bring suit ; or 
to seek out a person supposed to have a cause of action, and 
endeavor to get a fee to litigate about it. Except where ties 
of blood, relationship or trust make it an attorney's duty, 
it is unprofessional to volunteer advice to bring a law suit 
Stirring up strife and litigation is forbidden by law, and 
disreputable in morals. 

21. Communications and confidence between client and 
attorney are the property and secrets of the client, and can- 
not be divulged except at his instance ; even the death of the 
client does not absolve the attorney from obligations of 
secrecy. 

22. The duty not to divulge the secrets of clients extends 
further than mere silence by the attorney, and forbids ac- 
cepting retainers or employment afterwards from others, in- 
volving the client's interest in the matters about which the 
confidence was reposed. When the secrets or confidence of 
a former client may be availed of or be material in a sub- 
sequent suit, as the basis of any judgment which may in- 
juriously aflFect his rights, the attorney cannot appear in such 
cause wiltout the consent of his former client. 

23. An attorney can never attack an instrument or paper 
drawn by him for an infirmity apparent on its face ; nor for 
any other cause where confidence has been reposed as to the 
facts concerning it. Where the attorney acted as a mere 
scrivener, and was not consulted as to the facts, and unknown 
to him, the transaction amounted to a violation of the laws, 
he may assail it on that ground in suits between third per- 
sons, or between parties to the instrument and strangers. 

24. An attorney openly, and in his true character, may 
render purely professional services before committees re- 
garding proposed legislation, and in advocacy of claims be- 
fore departments of the government, upon the same prin- 
ciples of ethics which justify his appearance before the 
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courts; but it is immoral and illegal for an attorney so en- 
gaged to conceal his attorneyship, or to employ secret per- 
sonal solicitations, or to use means other than those addressed 
to the reason or understanding, to influence action. 

25. An attorney can never represent conflicting interests 
in the same suit or transaction, except by express consent of 
all so concerned, with full knowledge of the facts. Even 
then such a position is embarrassing and ought to be avoided. 
An attorney represents conflicting interests, within the mean- 
ing of this rule, when it is his duty, in behalf of one of his 
clients, to contend for that which duty to other clients- in the 
transaction requires him to oppose. 

26. It is not a desirable professional reputation to live 
and die with — ^that of a rough tongue, which makes a man 
to be sought out and retained to gratify the malevolent feel- 
ing of a suitor, in hearing the other side well lashed and 
vilified. 

2Y. An attorney is under no obligation to minister to the 
malevolence or prejudice of a client in the trial or conduct 
of a cause. The client cannot be made the keeper of an at- 
torney's conscience in professional matters. He cannot de- 
mand as of right that his attorney shall abuse the opposite 
party, or indulge in offensive personalities. The attorney, 
under the solemnity of his oath, must determine for himself 
whether such a course is essential to the ends of justice, and 
therefore justifiable. 

28. Clients, and not their attorneys, are the litigants; 
and, whatever may be the ill-feeling existing between clients, 
it is unprofessional for attorneys to partake of it in their con- 
duct and demeanor to each other, or to suitors in the case. 

29. In the conduct of litigation, and the trial of causes, 
the attorneys shall try the merits of the cause, and not try 
each other. It is not proper to allude to, or comment upon 
the personal history, or mental or physical peculiarities, or 
idiosyncracies, of opposite coimsel. Personalities should al- 
ways be avoided, and the utmost courtesy always extended to 
an honorable opponent 
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30. As to incidental matters pending the trial, not affect- 
ing the merits of the cause, or working substantial prejudice 
to the rights of the client, such as forcing the opposite attor- 
ney to trial when he is under affliction or bereavement ; forc- 
ing the trial on a particular day, to the serious injury of 
the opposite attorney, when no harm will result from a trial 
at a diflFerent time ; the time allowed for signing a bill of ex- 
ceptions, cross-interrogatories, and the like, the attorney 
must be allowed to judge. No client has a right to demand 
that his attorney shall be illiberal in such matters, or that he 
should do anything therein repugnant to his own sense of 
honor and propriety; and if such a course is insisted on, 
the attorney should retire from the cause. 

31. The miscarriage to which justice is subject, and the 
uncertainty of predicting results, admonish attorneys to be- 
ware of bold and confident assurances to clients, especially 
where the employment depends upon the assurance, and the 
case is not plain. 

32. Prompt preparation for trial, punctuality in answer- 
ing letters and keeping engagements, are due from an at- 
torney to his client, and do much to strengthen their con-^ 
fidence and friendship. 

33. An attorney is in honor bound to disclose to the client, 
at the time of retainer, all the circumstances of his relation 
to the parties, or interest or connection with the controversy, 
which might justly influence the client in the selection of 
his attorney. He must decline to appear in any cause where 
his obligations or relations to the opposite parties will hinder 
or seriously embarrass the full and fearless discharge of all 
his duties. 

34. An attorney should endeavor to obtain full knowledge 
of his client's cause before advising him, and is bound to 
give him a candid opinion of the merits and probable result 
of his cause. When the controversy will admit of it, he 
ought to seek to adjust it without litigation, if practicable. 

35. Money, or other trust property, coming into the pos- 
session of the attorney should be promptly reported, and 
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uever commingled with his private property or used by him, 
except with the client's knowledge and consent 

36. Attorneys should, as far as possible, avoid becoming 
either borrowers or creditors of their clients ; and they ought 
scrupulously to refrain from bargaining about the subject- 
matter of the litigation, so long as the relation of attorney 
and client continues. 

37. Natural solicitude of clients often prompts them to 
oflFer assistance of additional counsel. This should not be 
met, as it sometimes is, as evidence of want of confidence; 
but, after advising frankly with the client, it should be left 
to his determination. 

38. Important agreements affecting the rights of clients 
should, as far as possible, be reduced to writing; but it is 
dishonorable to avoid performance of an agreement fairly 
made, because not reduced to writing, as required by rules 
of court. 

39. Attorneys should not ignore known customs of prac- 
tice of the Bar of a particular court, even when the law per- 
mits, without giving opposing counsel timely notice. 

40. *In any matter, controversy or action, where the oppo- 
site parties are represented by attorneys, the attorneys of the 
respective parties shall confer and negotiate with each other 
and not with the clients. 

41. When attorneys jointly associated in a cause cannot 
agree as to any matter vital to the interest of their client, 
the course to be pursued should be left to his determination. 
The client's decision should be cheerfully acquiesced in un- 
less the nature of the difference makes it impracticable for 
the attorney to co-operate heartily and effectively, in which 
event it is his duty to ask to be discharged. 

42. An attorney ought not to engage in discussion or ar- 
gument about the merits of the case with the opposite party 
without notice to his attorney. 

48. Satisfactory relations between attorney and client are 



*Rtile 40 adopted at the session of 1902« 
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beat preserved by a frank and explicit understanding at the 
outset, as to the amount of the attorney's compensation ; and, 
where it is possible, this should always be agreed on in ad- 
vance. 

44. In general, it is better to yield something to a client's 
dissatisfaction at the amount of the fee, though the sum be 
reasonable, than to engage in a law suit to justify it, which 
ought always to be avoided, except as a last resort to prevent 
imposition and fraud. 

46. In fixing fees, the following elements should be con- . 
sidered: 1st. The time and labor required, the novelty and 
difficulty of the questions involved, and the skill requisite 
properly to conduct the cause. 2nd. Whether the particular 
case will debar the attorney's appearance for others in cases 
likely to arise out of the transaction, and in which there is a 
reasonable expectation that the attorney would otherwise be 
employed ; and herein of the loss of other business while em- 
ployed in the particular case, and the antagonism with other 
clients growing out of the employment. 3rd. The customary 
charges of the Bar for similar services. 4th. The real amount 
involved, and the benefit resulting from the service. 5th. 
Whether the compensation was contingent or assured. 6th. 
Is the client a regular one, retaining the attorney in all his 
business ? "No one of these considerations is in itself controll- 
ing. They are mere gniides in ascertaining what the service 
was really worth ; and, in fixing the amount, it should never 
be forgotten that the profession is a branch of the adminis- 
tration of justice, and not a mere money-getting trade. 

46. Contingent fees may be contracted for ; but they lead 
to many abuses, and certain compensation is to be preferred. 

47. Casual and slight services should be rendered without 
charge by one attorney to another in his personal cause ; but 
when the service goes beyond this, an attorney may be charged 
as other clients. Ordinary advice and services to the family 
of a deceased attorney should be rendered without charge in 
most instances, and where the circumstances make it proper 
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to charge, the fees should generally be less than in case of 
other clients. 

48. Witnesses and suitors should be treated with fairness 
and kindness. When essential to the ends of justice to ar- 
raign their conduct or testimony, it should be done without 
vilification or unnecessary harshness. Fierceness of manner 
and uncivil behavior can add nothing to the truthful dis- 
section of a false witnesses testimony, and often rob de- 
served strictures of proper weight. 

49. It is the duty of the court and its officers to provide 
for the comfort of jurors. Displaying special concern for 
their comfort, and volunteering to ask favors for them while 
they are present — such as frequent motions to adjourn trials, 
or take a recess, solely on the ground of the jury's fatigue or 
hunger, the uncomfortableness of Iteir seats or the court- 
room, and the like, should be avoided. Such intervention 
of attorneys, when proper, ought to be had privately with the 
court, whereby there will be no appearance of fawning upon 
the jury, nor ground for ill feeling of the jury toward court 
or opposite counsel, if such requests are denied. For like 
reason, one attorney should never ask another, in the presence 
of the jury, to consent to its discharge or dispersion; and 
when such a request is made by the court, the attorneys, 
without indicating their preference, should ask to be heard 
after the jury withdraws. And all propositions from counsel 
to dispense with argument should be made and discussed out 
of the hearing of the jury. 

50. An attorney ought never to converse privately with 
jurors about the case; and must avoid all unnecessary com- 
munication ; even as to matters foreign to the cause, both be- 
fore and during the trial. Any other course, no matter how 
blameless the attorney's motives, gives color for imputing 
evil designs, and often leads to scandal in the administration 
of justice. 

51. An attorney assigned as counsel for an indigent pris- 
oner ought not to ask to be excused for any light cause, and 
should always be a friend to the defenseless and oppressed. 
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OFFICERS AND STANDING COMMITTEES. 

1905-1906. 



OFFICERS. 



PRESIDENT, 
Clement Manly^ Winston. 

VICE-PRESIDENTS, 

First District S. 0. Beagaw Washington. 

Second District Francis D. W^inston. .Windsor. 

Third District F. G. James Greenville. 

Fourth District A. C. Zollicoffer. .Henderson. 

Fifth District S. W. Isler Kinston. 

Sixth District 11. L. Godwin Dunn. 

Seventh . District ^. A. Sinclair .... Fayetteville. 

Eighth District R. H. Hayes Pittsboro. 

Xinth District Paul C. Graham Durham. 

Tenth District L. H. Clement Salisbury. 

Eleventh District A. E. Holton Winston. 

Twelfth District O. F. Mason Dallas. 

Thirteenth District Edmund Jones. Lenoir. 

Fourteenth District S. V. Pickens. . Hendersonville. 

Fifteenth District Mark W. Brown Asheville. 

Sixteenth District Kope Elias Macon. 



SEC31ETARY AND TREASURER, 

J. Crawford Biggs^ Durham. 

EXECUTIVE COMMITTEE. 

Ed. Chambers Smith Raleigh. 

Chas. W. Tillett Charlotte. 

A. C. Avery Morganton. 

W. S. O'B. Robinson Goldsboro. 

T. T. Hicks Henderson. 

Julius C. Martin Asheville. 
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STANDING COMMITTEES. 



ADMISSIONS TO MEMBERSHIP* 

First District E. F. Aydlett, Ch. E'beth City. 

Second District B. B. WiNBOUBNB.,Miirfreesboro. 

Third District O. H. Guion New Bern. 

Fourth District Jno. E. Woodabd Wilson. 

Fifth District Thomas W. Davis. .Wihnington. 

Sixth District W. T. Dobtch Gk)ldsboro. 

Seventh District A. W. McLean Lumberton. 

Eighth District H. A. London Pittsboro. 

Ninth District. ... .^ .... H. A. Foushee Durham. 

Tenth District A. T. Grant Mocksville. 

Eleventh District C. B. Watson Winston. 

Twelfth District A. L. Quickbl Lincolnton. 

Thirteenth District W. C. Newland Lenoir. 

Fourteenth District C. F. Toms^ iScc. .Hendersonville. 

Fifteenth District Thomas S. Rollins. . .Asheville. 

Sixteenth District W. E. Moobe Webster. 



LEGISLATION AND LA^ REFORM. 

Thomas B. Womaok {Chairman) Raleigh. 

C. B. Aycock Goldsboro. 

H. N. Phabb {Secretary) Charlotte. 

W. D. Pbuden Edenton. 

Chables a. Moobe Asheville. 



JUDICIARY. 

F. H. BusBEE {Chairman) Raleigh. 

W. P. Bynum^ Jb Greensboro. 

E. S. Mabtin Wilmington. 

L. H. Clement {Secretary) Salisbury. 

RoBEBT W. Winston Durham. 
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LEGAL EDUCATK)N AND ADMISSION TO BAR« 

James C. MaoKae (Chairman) Chapel Hill. 

N. Y. GuLLEY Wake Forest. 

S. F. MoEDECAi Durham. 

K. D. Gilmer Waynesville. 

W. W. KiTCHiN (Secretary) Roxboro. 



GRIEVANCES. 

Francis D. Winston^ (Chairman) Windsor. 

J. H. Pou Kaleigh. 

R. N. Hackett (Secretary) Wilkesboro. 

H. R. Scott Reidsville. 

A. A. Hicks Oxford. 



MEMORIALS* 

E. W. Timberlake, (Chairman) Louisburg. 

Theo. F. Davidson Asheville. 

RoBT. RuARK (Secretary) Lexington. 

S. W. IsLER Kinston. 

E. Y. Webb Shelby. 

LEGAL ETHICS. 

E. J. Justice (Chairman) Greensboro. 

E. T. Cansler Charlotte. 

Thos. D. Warren Trenton. 

T. M. Argo Raleigh. 

Haywood Parker (Secretary) Asheville. 
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SPECIAL COMMITTEES. 



TO RECOMMEND OFFICERS* 

F. H. BusBEE (Chairman) Ealeigh. 

Thos. S. Kollins Asheville. 

S. H. MacRae Fayetteville. 

R. N. Hackett Wilkesboro. 

H. A. FousHEE Durham. 



ON PUBLICATIONS. 

O. F. Mason (Chairman) Dallas. 

A. B. Andrews^ Jb Raleigh. 

Thos. W. Davis Wilmington. 

TO AUDIT ACCOUNTS. 

A. A. Hicks (Chaii^man) Oxford. 

F. G. James Greenville. 

R. L. Rybubn Shelby. 



ON UNIFORM STATE LAWS. 

John L. Bbidgers (Chairman) Tarboro. 

E. J. Justice (Secretary) Greensboro. 

A. BuBWELL Charlotte. 

W. P. Bynum^ Jb Greensboro. 

Habby Skinneb Greenville. 



DELEGATES TO AMERICAN BAR ASSOCIATION. 

Chas. M. CpOKE Louisburg. 

Jambs E. Boyd Greensboro. 

TiiEO. F. Davidson Asheville. 
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ROLL OF MEMBERS. 

1905-1906. 



ACTIVK 

Namb. Residbncb. County, 

Chas. L. Abernethy Beaufort Carteret. 

Thadeus A. Adams Charlotte Mecklenburg. 

Spencer B. Adams Greensboro Guilford. 

W. J. Adams Carthage Moore. 

J. A. Albritton Snow Hill Greene. 

J. E. Alexander Winston Forsyth. 

Thos. W. Alexander Charlotte Mecklenburg. 

K. G. AUsbrook Tarboro Edgecombe. 

A. B. Andrews, Jr Raleigh Wake. 

J. A. Anthony Shelby Cleveland. 

( 'has. H. Armfield Statesville Iredell. 

Frank Armfield Monroe Union. 

T. M. Argo Raleigh Wake. 

A. C. Avery Alorganton Burke. 

F. P. x\xley Murphy Cherokee. 

C. B. Aycock Goldsboro Wayne.. 

E. F. Aydlett Elizabeth City Pasquotank. 

Geo. F. Bason Gastonia Gaston. 

T. B. Bailey ^Mocksville Davie. 

W. W. Barber AVilkesboro Wilkes. 

Alf . S. Barnard Asheville Buncombe. 

D. C. Barnes Murf reesboro Hertford. 

John A. Barringer Greensboro Guilford. 

Jacob Battle Rocky Mount JTash. 

R. H. Battle Raleigh Wake. 

L. A. Beasly Kenansville Duplin. 

James A. Bell Charlotte Mecklenburg. 

M. W. Bell Murphy Cherokee. 

John D. Bellamy Wilmington Wew Hanover. 

Frank B. Benbow Franklin Macon. 

John T. Benbow Winston Forsvth. 
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NAMB. RB8IDBNCB. COUNTT. 

T. W. Bickett Louisburg Franklin. 

C. W. Bidgood Wilmington New Hanover. 

J. Crawford Bi^s Durham Durham. 

J. C. L. Bird Marion McDowell. 

J. Eeese Blair Troy Montgomery. 

Spencer Blackburn Greensboro Guilford. 

R. B. Boone Durham Durham. 

L. M. Bourne Asheville Buncombe. 

G. S. Bradsher Greensboro Guilford. 

Stephen C. Bragaw Washington Beaufort. 

W. E. Breeze, Jr Brevard Transylvania. 

Chase Brenizer Charlotte Mecklenburg. 

J. H. Bridgers Henderson Vance. 

J. L. Bridgers Tarboro Edgecombe. 

J. J. Britt Asheville Buncombe. 

A. L. Brooks Greensboro Guilford. 

Mark W. Brown Asheville Buncombe. 

Victor S. Bryant Durham Durham. 

A. L. Bulwinkle Dallas Gaston. 

B. H. Bunn Kocky Mount Nash. 

J. P. Bunn Rocky Mount Nash, 

Armisted Burwell Charlotte Mecklenburg. 

C. M. Busbee Raleigh Wake. 

F. H. Busbee Raleigh Wake. 

Perrin Busbee Raleigh Wake, 

P. H. Busbee Raleigh . .' Wake. 

J. C. Buxton Winston Forsyth. 

Wm. P. Bynum, Jr Greensboro Guilford. 

E. T. Cansler Charlotte Mecklenburg. 

J . O. Carr Wilmington New Hanover. 

W. II. Carroll Burlington '.Alamance. 

Frank Carter Asheville Buncombe. 

Sidney C. Chambers Durham Durham. 

H. C. Chedester .Asheville Buncombe. 

C E. Childs Lincolnton Lincoln. 

AV. W. Clark New Bern Craven. 

lleriot Clarkson Charlotte Mecklenburg. 
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Hayden Clement Salisbury Kowan. 

L. H. Clement Salisbury Eowan. 

Arthur Cobb Raleigh Wake. 

T. H. Cobb Asheville Buncombe. 

George W. Connor Wilson Wilson. 

H. G. Connor, Jr Wilson Wilson. 

A. W. Cook Greensboro Guilford. 

H. L. Cook Fayetteville Cumberland. 

Coleman C. Cowan Webster Jackson. 

Fred J. Coxe Wadesboro Anson. 

Burton Craig Salisbury Eowan. 

Locke Craig Asheville Buncombe. 

B. G. Crisp Manteo Dare. 

Zeb V. Curtis Asheville Buncombe. 

F. A. Daniels Goldsboro Wayne. 

W. E. Daniel Weldon Halifax. 

Theo. F. Davidson Asheville Buncombe. 

Junius Davis Wilmington New Hanover. 

Thos. W. Davis Wilmington 'New Hanover. 

W. H. Day. Raleigh Wake. 

Claudius Dockery Raleigh Wake. 

W. T. Dortch Goldsboro Wayne. 

R. D. Douglas Greensboro Guilford. 

W. C. Douglass Raleigh Wake. 

W. B. Duckworth Brevard Transylvania. 

C. H. Duls Charlotte Mecklenburg. 

Albion Dunn Scotland Neck Halifax. 

B. C. Dunn Enfield Halifax. 

William Dunn, Jr New Bern Craven. 

R. S. Eaves Rutherf ordton Rutherford. 

Kope Elias Franklin Macon. 

D. L. English Brevard Transylvania. 

Marcus Erwin Asheville Buncombe. 

S. J. Everett Williamston Martin. 

A. J. Feild Raleigh Wake. 

Walter 0. Feimster Newton Catawba. 

Garland S. Ferguson, Jr. . Greensboro Guilford. 
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Namb. Rbodbncb. County. 

J. W. Ferguson Waynesville Haywood. 

W. C. Fields Sparta Alleghany. 

T. B. Findley North Wilkesboro Wilkes. 

J. L. Fleming Greenville Pitt. 

H. A. Foushee Durham Durham. 

F. L. Fuller Durham 1 Durham. 

Jones Fuller Durham .Durham. 

Thos. S. Fuller Kaleigh Wake. 

E. L. Qaither Mocksville Davie. 

Solomon Gallert Rutherfordton Rutherford. 

Welsh Galloway Brevard Transylvania. 

W. A. Gash Brevard Transylvania. 

James R. Gaskell Tarboro Edgecombe. 

B. M. Gatling Raleigh Wake. 

S. M. Gattis Hillsboro Orange. 

A. O. Gaylord Plymouth Washington. 

H. L. Gibbs Bayboro Pamlico. 

M. B. Gilliam AVindsor Bertie. 

Donnell Gilliam Tarboro Edgecombe. 

Henry A. Gilliam Tarboro Edgecombe. 

R. D. Gilmer Waynesville Haywood. 

R. B. Glenn Winston Forsyth. 

P. W. Glidewell Wentworth Rockingham. 

H. L. Godwin Dunn Harnett. 

A. W. Graham Oxford Granville. 

John W. Graham Hillsboro Orange. 

P. C. Graham Durham Durham. 

A. T. Grant, Jr ]\rocksville Davie. 

S. P. Graves ^It, Airy Surry. 

Eugene E. Gray Winston Forsyth. 

R. L. Gray Raleigh Wake. 

R. T. Gray. Raleigh Wake. 

Ernest M. Green Xew Bern Craven. 

G. C. Green Weldon Halifax. 

E. C. Gregory Salisbury Rowan. 

Wm. D. Grimes Washington Beaufort. 

J. M. Gudger, Jr Asheville Buncombe. 
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Namb. Rbsidbncb. County. 

O. H. Guion New Bern Craven. 

N. Y. GuUey Wake Forest Wake. 

T. C. Guthrie Charlotte Mecklenburg. 

W. A. Guthrie Durham Durham, 

W. B. Guthrie Durham Durham. 

Walter B. Gwyn Asheville Buncombe. 

E. K Hackett Wilkesboro Wilkes. 

S. E. Hall Winston Forsyth. 

W. C. Hammer Asheboro Kandolph. 

A. J. Harris Henderson Vance. 

Hugh W. Harris Charlotte Mecklenburg. 

J. C. L. Harris Kaleigh Wake. 

J. A. Hartness Statesville Iredell. 

L. T. Hartsell Concord Cabarrus. 

G. H. Hasten Winston Forsyth. 

K. H. Hayes Pittsboro Chatham. 

A. W. Haywood Haw Kiver Alamance. 

Ernest Haywood .... Raleigh Wake. 

A. S. Heilig Salisbury Rowan. 

John S. Henderson Salisbury Rowan. 

W. M. Hendren Winston Forsyth. 

A. A. Hicks Oxford Granville. 

T. T. Hicks Henderson Vance. 

J. W. Hinsdale Raleigh Wake. 

F. P. Hobgood, Jr Greensboro Guilford. 

Clyde R. Hoey Shelby Cleveland. 

A. E. Holton Winston Forsyth. 

E. A. Humphrey Goldsboro Wayne. 

Lotte W. Humphrey. . . .Charlotte Mecklenburg. 

S. W. Isler Goldsboro Wayne. 

F. G. James Greenville Pitt. 

Thos. J. Jarvis Greenville Pitt. 

M. L. John Laurinburg Scotland. 

Norman H. Johnson Raleigh Wake. 

W. R. Johnson Windsor Bertie. 

Armistead Jones Raleigh Wake. 

Chas. E. Jones Asheville Buncombe. 
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Namb. RBidiBncs. Cooktt. 

Edmond Jones Lenoir Caldwell. 

Paul Jones Tarboro Edgecombe. 

Thos. A. Jones AsheviUe Buncombe. 

E. J. Justice Greensboro Guilford. 

J. W. Keerans Charlotte Mecklenburg. 

Thos. S. Kenan Raleigh Wake. 

E. R. King Greensboro Guilford. 

Ashbel B. Kimball Greensboro Guilford. 

T. L. Kirkpatrick Charlotte Mecklenburg. 

W. W. Kitchin. Eoxboro Person. 

Theo. F. Kluttz Salisbury Bowan. 

E. F. Lamb Elizabeth City Pasquotank. 

R. L. Leatherwood Bryson City Swain. 

Geo. M. Lindsay Snow Hill Greene. 

H. A. London Pittsboro Chatham. 

J. A. Long Burlington Alamance. 

Zeb V. Long Statesville Iredell. 

V. S. Lusk Asheville Buncombe. 

Cameron F. MacRae .... AVilmington Xew Hanover. 

J. C. MacRae Chapel Hill Orange. 

J. C. MacRae, Jr Wihnington New Hanover. 

S. H. MacRae Fayetteville ....... Cumberland. 

Clement Manly Winston Forsyth. 

S. S. Mann Swan Quarter Hyde. 

J. S. Manning Durham Durham. 

A. G. Mangum Gastonia Gaston. 

E. S. Martin AVilmington New Hanover. 

John H. Martin Asheville Bunex)mbe. 

Julius C. Martin Asheville Buncombe. 

Wheeler Martin Williamston Martin. 

O. F. Mason Dallas Gkston. 

,T. H. Matthews Windsor Bertie. 

W. C. Maxwell Charlotte Mecklenburg. 

Matt. McBrayer Rutherf ordton Rutherford. 

R. S. McCoin Henderson Vance. 

J. G. McCormick Lumberton Robeson. 

F. B. McDowell Charlotte Mecklenburg. 
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NAMB. RBtlDBKCB. CoUNTY. 

Stephen Mclntyre Lumberton Robeson. 

A. W. McLean Lumberton Robeson. 

A. D. McLean Washington Beaufort. 

N. A. McLean Lumberton Robeson. 

R. B. McLaughlin Statesville Iredell. 

Franklin McNeill Raleigh Wake. 

R. H. McNeill Jefferson Ashe. 

F. R. McNinch Charlotte Mecklenburg. 

John A. McRae Charlotte Mecklenburg. 

C. B. Marshburn Marshall Madison. 

Iredell Meares Wilmington New Hanover. 

W. G. Means. . Concord Cabarrus. 

Duff Merrick. Asheville Buncombe. 

J. G. Merrimon Asheville Buncombe. 

B. B. Miller Salisbury Rowan. 

S. W. Minor Durham Durham. 

Chas. A. Moore Asheville Buncombe. 

L. I. Moore Greenville Pitt. 

Walter E. Moore Webster Jackson. 

S. F. Mordecai Durham .Durham. 

J. T. Morehead. Greensboro Guilford. 

L. v. Morrill Snow Hill Greene. 

Cameron Morrison Charlotte Mecklenburg. 

W. C. Mimroe Goldsboro Wayne. 

I. A. Murchison Fayetteville Cumberland. 

J. D. Murphy Asheville Buncombe. 

T. J. Murphy Greensboro Guilford. 

Walter Murphy Salisbury Rowan. 

Frank Nash Hillsboro Orange. 

W. C. Newland Lenoir Caldwell. 

B. B. Nicholson Washington Beaufort. 

Brevard Nixon Charlotte Mecklenburg. 

Edmund B. Norvell Murphy Cherokee. 

H. E. Norris Raleigh Wake. 

John W. Norwood Waynesville Haywood. 

Romulus A. Nunn New Bern Craven. 

T. T. Ormond Kinston Lenoir. 
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Namb. Rbsidbncb. County. 

F. I. Osbome Charlotte Mecklenburg. 

Lee S. Overman Salisbury Rowan. 

E. S. Parker Graham Alamance. 

Haywood Parker Asheville Buncombe. 

G. B. Patterson Maxton Robeson. 

Lindsay Patterson Winston Forsyth. 

P. M. Pearsall N^ew Bern Craven. 

W. J. Peele Raleigh Wake. 

C. G. Peebles Jackson Northampton. 

Geo. P. Pell Winston Forsyth. 

H. N. Pharr Charlotte Mecklenburg. 

S. V. Pickens Hendersonville Henderson. 

J. W. Pless Marion McDowell. 

W. D. Pollock Kinston Lenoir. 

W. H. Pope Fayetteville Cumberland. 

Edward W. Pou Sniithfield Johnson. 

James H. Pou Raleigh Wake. 

E. R. Preston Charlotte Mecklenburg. 

A. H. Price Salisbury Rowan. 

Charles Price Salisbury Rowan. 

J. N. Pruden Edenton Chowan. 

W. D. Pruden Edenton Chowan. 

A. L. Quickel Lincolnton Lincoln. 

W. P. Ragan High Point Guilford. 

E. E. Raper Lexington Davidson. 

R. B. Redwine Monroe Union. 

R. D. Reid Reidsville Rockingham. 

Geo. S. Reynolds Asheville Buncombe. 

Wescott Roberson High Point Guilford. 

Henry G. Robertson Franklin Macon. 

H. McD. Robinson Fayetteville Cumberland. 

W. S. O'B. Robinson Goldsboro Wayne. 

W. B. Rodman. Charlotte Mecklenburg. 

Wiley C. Rodman Washington Beaufort. 

Thomas S. Rollins Asheville Buncombe. 

Chas. G. Rose Fayetteville Cumberland. 

George Rotmtree Wilmington New Hanover. 
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Namb. Rbsidbncb. County. 

Jack R. Rountree Kinston Lenoir. 

'N. J. Rouse Kinston Lenoir. 

B. S. Royster Oxford Granville. 

Robert Ruark Lexington Davidson. 

Daniel L. Russell AVilmington I^ew Hanover. 

Robert L. Ryburn Shelby Cleveland. 

Thomas Ruffin Charlotte Mecklenburg. 

O. L. Sapp Asheboro Randolph. 

A. M. Scales Greensboro GuiKord. 

eT. I. Scales Greensboro Guilford. 

Michael .Schenck Hendersonville Henderson. 

H. R. Scott Reidsville Rockingham. 

Levi M. Scott Greensboro Guilford. 

St. Leon Scull Windsor Bertie. 

Thomas Settle Asheville Buncombe. 

F. M. Shannonhouse .... Charlotte Mecklenburg. 

H. M. Shaw Oxford Granville. 

eTohn D. Shaw Rockingham Richmond. 

John D. Shaw, Jr Laurinburg Scotland. 

W. B. Shaw Henderson Vance. 

J. E. Shepherd Raleigh Wake. 

S. B. Shepherd : . .Raleigh Wake. 

Geo. A. Shuford Asheville Buncombe. 

John C. Sikes, Jr Monroe Union. 

F. M. Simmons Raleigh Wake. 

R. N". Simms. Raleigh Wake. 

N^. A. Sinclair Fayetteville Cumberland. 

Harry Skinner Greenville .Pitt. 

John H. Small Washington Beaufort. 

D. B. Smith Charlotte Mecklenburg. 

Ed Chambers Smith Raleigh Wake. 

L. L. Smith Gatesville Gates. 

W. A. Smith .Hendersonville Henderson. 

W. B. Snow Raleigh Wake. 

J. F. Spainhour Morganton Burke. 

F. S. Spruill Louisburg Franklin. 

C. M. Stedman Greensboro Guilford. 



Digitized by 



Google 



240 Appendix. 

Namb. RBonBMCB. County. 

H. L. Stevens Warsaw Duplin. 

Mark DeW. Stevenson. . . Xew Bern Craven. 

K. C. Strong Raleigh Wake. 

H. W. Stubbs Williamston Martin. 

J. W. Summers Asheville Buncombe. 

L. M. Swink Winston Forsyth. 

Z. V. Taylor Greensboro Guilford. 

Chas. R. Thomas New Bern *. Craven. 

F. W. Thomas Asheville Buncombe. 

AV. S. Thomson Greensboro Guilford. 

Chas. W. Tillett Charlotte Mecklenburg. 

E. W. Timberlake Louisburg Franklin. 

Chas. F. Toms Ilendersonville Henderson. 

E. L. Travis Halifax Halifax. 

Z. V. Turlington Mooresville Iredell. 

C. D. Turner Ilillsboro Orange. 

W. D. Turner Statesville Iredell. 

C. S. Vann Edenton Chowan. 

A. M. Waddell Wilmington New Hanover. 

Zeb V. Walser Lexington Davidson. 

Z. I. Walser Lexington Davidson. 

A. D. Ward New Bern Craven. 

D. L. Ward New Bern Craven. 

H. S. Ward Plymouth Washington. 

Thos. D. Warren Trenton Jones. 

C. B. Watson Winston Forsyth. 

Walter L. Watson Raleigh Wake. 

E. F. Watson Bumsville Yancey. 

Chas. A. Webb Asheville Buncombe. 

E. Y. Webb Shelby Cleveland. 

Charles Whedbee Hertford Perquimans. 

Paul C. Whitlock Rockingham Richmond. 

J. McDowell Whitson. . .Asheville Bunieombe. 

W. R. Whitson Asheville Buncombe. 

E. 0. Williams. Monroe .Union. 

P. H. Williams Elizabeth City Pasquotank. 

Geo. E. Wilson Charlotte Mecklenburg. 
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B. B. Winbourne Murfreesboro Hertford. 

Francis D. Winston Windsor Bertie. 

Robt. W. Winston Durham Durham. 

D. Witherspoon Xewton Catawba. 

L. L. Witherspoon i^ewton Catawba. 

T. B. Womack Raleigh Wake. 

F. A. Woodard Wilson Wilson. 

John E. Woodard Wilson Wilson. 

E. E. Wooten Kinston Lenoir. 

T. C. Wooten Kinston Lenoir. 

Walter H. Woodson Salisbury Rowan. 

Clem G. Wright Greensboro Guilford. 

W. W. Zachary Brevard Transylvania. 

A. C. ZoUicoffer Henderson Vance. 

Total, 380. 
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HONORARY* 



SUPREME CX>URT OF NORTH CAROLINA. 

Walter OlaA Chief Justice Ealeigh. 

P. D. Walker Associate Justice Charlotte. 

H. G. Connor Associate Justice Wilson. 

George H. Brown, Jr.. . .Associate Justice . . .Washington. 
William A. Hoke Associate Justice Lincolnton. 

SUPERIOR CX>URT OF NORTH CAROLINA. 

George W. Ward First District Elizabeth City. 

K. B. Peebles Second District Jackson. 

Henry R. Bryan Third District ITew Bern. 

C. M. Cooke Fourth District Louisburg. 

Oliver H. Allen Fifth District Kinston. 

W. E. Allen Sixth District Goldsboro. 

Thomas A. McNeill Seventh District Lumberton. 

Walter H. Neal Eighth District. . . . .' . Laurinburg. 

Thos. J. Shaw Xinth District Greensboro. 

B. F. Long Tenth District Statesville. 

E. B. Jones Eleventh District Winston. 

Jas. L. Webb Twelfth District Shelby. 

W. B. Councill Thirteenth District Hickory. 

M. H. Justice Fourteenth Dist. . . Rutherf ordton. 

Frederick Moore Fifteenth District Asheville. 

Garland S. Ferguson. . . .Sixteenth District. . . Waynesville. 



a S* CIRCUIT COURT OF APPEALS^FOURTH DISTRICT. 

Chief Jus. M. W. Fuller. Circuit Justice, Washington, D.C. 

Wathan Goff Circuit Judge. Clarksburg, W.Va. 

Jeter C. Pritchard Circuit eTudge . . . Asheville, N. C. 

John J. Jackson Circuit Judge . Parkersb'g, W. Va. 

Thomas R. Pumell District Judge. . . .Ealeigh, IT. C. 

James E. Boyd District Judge . Greensboro, N. C. 

Edmund Waddell District Judge.. . .Richmond, Va. 

Thomas J. Morris District Judge . . . Baltimore, Md. 

William H. Brawley District Judge. .Charleston, S. C. 

H. C. McDowell, Jr Dist. Judge.. .Big Stone Gap, Va. 

Total, 31. 
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